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Sell the Travellers Cheques that 


sell your bank to everyone who sees them! 


THESE TRAVELLERS CHEQUES have the name of your bank 
printed in the lower left hand corner—at no cost to you. 
It is an extra service of The First—typical of the many 
extras enjoyed by our customers and correspondents. 
You retain the entire commission when you sell Travellers 
Cheques of The First National Bank of Chicago; remitting 
to us only the face value of the cheques you sell. 


For these two reasons you increase your bank’s revenue 


and increase your bank's prestige — both at the same time 
—when you sell these Travellers Cheques that sell your 
bank to everyone who sees them. 

Suggest them to your customers for both vacation and 
business use. They ‘have provided protection for travel 
funds for more than 40 years, and can be spent anywhere 
in the world —just like cash. For details write our FOREIGN 


BANKING DEPARTMENT. 


The First National Bank of Chicago 





Dearborn, Monroe and Clark Streets 


Building with Chicago since 1863 
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Condensed Statement of Condition, March 31, 1951 


RESOURCES 





Cash on Hand, in Federal Reserve Bank, and Due from Banks and Bankers 


U.S. Government Obligations 
Loans and Bills Purchased 
Public Securities . . . . .. 
Stock of Federal Reserve Bank . 
Other Securities and Obligations 
Credits Granted on Acceptances . 


Accrued Interest and Accounts Receivable . . . . . . 


Real Estate Bonds and Mortgages 


Bank Premises... ... . 
Other Real Estate. . . . .) 


Total Resources 


Capital eS Beds ak tax. eM 
Surplus Fund 
Undivided Profits .. 

Total Capital Funds 
Deposits a on nT Oh ae ee ee ee 
Foreign Funds Borrowed . . . 
ka ee We) 
Less: Own Acceptances Held for In 


Dividend Payable April 16, 1951 


Items in Transit with Foreign Branches . . . . 
Accounts Payable, Reserve for Expenses, Taxes, etc. . . 


Total Liabilities . 


Securities carried at $339,827,967.01 in the above statement are pledged to qualify for 
fiduciary powers, to secure public moneys as required by law, and for other purposes. 


vestment 5 eed 


. . . . . . . . . . . . . 


oo © 6 oe + + SRR eeeeee 
9,000,000.00 
24,959,162.88 
10,936,459.14 
7,400,869.75 

17,753,732.76 


LIABILITIES . 
~ © «© « «© « « $100,000,000.00 
a ae - « «  200,000,000.00 
. Sk ae eee 75,819,723.27 


§ 16,826,920.61 
3.915.800.75 


12,911,119.86 
3,000,000.00 
1,223,147.71 
48,716,597.35 


6 


. . . . . . . . . . ~ . . 


752,227,696.08 
782,194,389.80 
1,294,961,299.88 


187,404,199.24 


$3,021,824,366.55 


375,819,723.27 
2,579,928,778.36 


65,850,864.92 
$3,021,824,366.55 





5,020,209.15 
16,572.40 


225,000.00 











J. LUTHER CLEVELAND 
Chairman of the Board 
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DIRECTORS 
of Davis Polk Wardwell 
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CHARLES E. DUNLAP President, 
Berwind-White Coal Mining Company 


GANO DUNN President, 
The J. G. White Engineering Corporation 


WALTER S. FRANKLIN President, 
The Pennsylvania Railroad Company 


RAYMOND C. GAUGLER President, 
American Cyanamid Company 


LEWIS GAWTRY 


JOHN A. HARTFORD Chairman of the Board, 
The Great Atlantic & Pacific Tea Company 


CORNELIUS F. KELLEY Chairman of the 
Board, Anaconda Copper Mining Company 


JOHN W. DAVIS 
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President 


MORRIS W. KELLOGG Chairman of the 
Board, The M. W. Kellogg Company 
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CHARLES S. MUNSON Chairman of the 

Board, Air Reduction Company, Inc. 
WILLIAM C. POTTER Retired 
GEORGE E. ROOSEVELT of Roosevelt & Son 


CARROL M. SHANKS President, 
The Prudential Insurance Company of America 
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Committee, Illinois Central Railroad Company 
THOMAS J. WATSON Chairman of the Board, 
International Business Machines Corporation 


ROBERT W. WOODRUFF Chairman, 
Executive Committee, The Coca-Cola Company 
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VAST SERVICE” 


Assures Even More Rapid Collection of 
Your Important Sendings 


Win some 300 mail trains and planes arriving and departing daily, plus 
frequent mail pick-ups, Mercantile-Commerce’s day and night, seven days a week 
transit and collection service has always been fast. Now we offer 

even better, faster service for your important collections, large or unusual items, 
bill of lading drafts, railroad drafts, grain drafts, etc. 


These items addressed to our special P. O. Drawer 360, are received separately 
from our bulk mail, get special attention, handling and routing by our 
trained personnel at our “Fast Service” desk and are speeded on their way. 


Just address a separate cash or collection letter and send it to P. O. Drawer 
360, Main Post Office, St. Louis. Special preprinted ‘‘Fast Service” 
envelopes, regular or Air Mail, will gladly be sent you upon request. 

Let us know today how many you require. 


Whether you are a correspondent or not, it will pay you to try “Fast Service," 


another example of the many advantages of doing business with 


Mercantile-Commerce in St. Louis. 
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Cover Picture . . . . The Lighthouse has 
always been a “shining symbol” of protec- 
tion, a warning of dangers otherwise hid- 
den. Portland Head, shown here, was first 
lighted January 10, 1791 and has shone 
regularly for 160 years, the only older one 


| on the New England coast being Boston 
Light (1716). Portland Head, from which 
| the city of Portland took its name, is one of 


the four now standing that were originally 
authorized by George Washington, and has 
never needed to be rebuilt. The old fog 
bell was once washed away in a gale but 
retrieved, and many a captain has brought 
his ship, cargo and crew to safe haven by 
its chimes or the whale oil and later the 


_ electric lamps. Famed in poetry and story, 


Portland Head typifies the steadfastness of 
New England character and the rock-ribbed 
integrity and self-reliance which this section 
has bequeathed to the American way of life. 
—Photo by Louis C. Williams 
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Unfair Tax on Home Sale 


My attitude affecting homes follows 
your own ideas (Editoriat—March, p. 
148) — I do think that the suggestion 
that the penalty be removed is meritor- 
ious. You seem to have covered the sub- 
ject from all angles and I think the 
editorial should do some real good in 
awakening people’s thinking. 

Richard H. West, 
President, Irving Trust Co. 
New York 


Investor Enterprise 


I am enclosing copy of a letter to 
Robert Byfield regarding his Town Hall 
speech, “How the Investor Can Help 
Make Free Enterprise Work,” which I 
read in the January issue of your mag- 
azine. It impressed me a good deal, and 
I’ve routed it to all our staff members 
here on the Public Opinion Index. 

“. . We have done a great deal of 
research on publie and worker under- 
standing of free enterprise economics. 
This article hit several of the key 
problems squarely on _ the head, 
especially Myths numbers 2 through 
"Tagg 

LeBaron R. Foster, 
Vice President, 
Opinion Research Corp. 
Princeton, N. J. 


Improve Annual Reports 


I am glad you liked our Annual Re- 
port. Your own interest in the reports 
of trust companies has been one of the 
stimuli that has kept us on the alert 
to maintain improvement in our report. 

T. D’Arcy Leonard, 
President, Canada Permanent 
Trust Co. 
Toronto 


A A A 


Martin Succeeds McCabe 


William McChesney Martin, Jr., is the 
new chairman of the Federal Reserve 
Board. Assistant Secretary of the Treas- 
ury since February 1949, Mr. Martin 
was, at 32, the youngest president in 
the history of the N. Y. Stock Exchange. 
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EDITORIAL... 


Before Leaving the Bank... 


A LOOK AT ITS EMPLOYEE ADVANTAGES 


HOUSANDS of men and women, especially the younger 

ones, have left the employ of banks in recent years and 
the trend may be further accentuated by military training 
or service requirements, and demands of industry. Person- 
nel turnover, never a concern in the banking world until 
World War II, has become a major problem that deserves 
top-drawer attention. Part of this increase in turnover re- 
sults from the larger proportion of young women employees, 
some to change of residence, but most to competitive salary 
levels in industry. 


The traditional “honor of being a banker” that used to 
make up substantial bank and 
business wage rates has not recovered from the political 


for a difference between 
shellacking that followed the bank closings. However, this 
‘honor’ has several very tangible values which deserve 
thoughtful re-examination by both employer and employee. 
Especially should a present bank employee think ‘all around 
the circle’ before giving up his job for the greener pasture 


simply because it “puts more in the weekly pay envelope.” 

Rising costs of living have necessitated readjustment of 
bank salary scales. and they must not be out of line with 
competitive rates if good employees are to be attracted or 
held. but taken on a year-round basis they will generally 
be found rewarding. Opportunities for advancement, too. 
have improved very considerably, partly due to the turnover 
which has appeared even in the higher eschelons, partly due 
to the greater democracy in banking. and partly due to the 
increased facilities, services and branch offices. 

Banks have an exceptional record of job security. In 
times of full employment and fancy wage rates in certain 
other lines, this may not look too important, but unless his- 
tory is badly mistaken, the period may come, not once but 
two or three times during a life span, when steady employ- 
ment will be at a big premium. Banks have been pioneers 
in pension plans, too, both informal and formal, but it is 
unfortunate that some policies are so arbitrary as to preclude 
middle-aged men and women from entering banking. or 
older ones from being kept on. 


Where can one find better working conditions than in the 
clean, healthy atmosphere of the bank with its emphasis on 
good appearance and comfort for employee as well as cus- 
tomer, and not subject to hazards that beset ‘many other 
occupations? While we know the fallacy of the public’s idea 
of ‘bankers’ hours’ they certainly compare favorably with 
jobs paying as much or more per week, and they are not 
the physically tiring hours that leave other employees too 
exhausted to enjoy their leisure. Where the banks are open 
more than five days, the rotation plan or longer vacations 
can equalize. More and more banks are even providing 
nominal-rate resort or camp facilities for use during the 
many banking holidays as well as the vacation period. 
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Bank work opens up a wide range of educational oppor- 
tunities, through the American Institute of Banking and 
other internal or local school-college courses. Some fifty 
thousand bank employees are enrolled in Institute courses 
this year, with subjects all the way from Public Speaking 
to Personal Loan Analysis. In small banks one has a truly 
remarkable chance to get a basic and well-rounded picture 
of banking and of many aspects of business and of com- 
munity life. In fact it is this affiliation of banking and trust 
work with the many facets of a community’s life which 
makes possible participation and contacts that develop char- 
acter and give meaning and purpose to life. The prestige 
which a member of a bank staff enjoys opens many doors 
and is in turn increased by constructive civic and charitable 
activities. 

The big city bank, on the other hand, is often an oasis 
in an impersonal, over-expensive and difficult metropolis. 
With social and athletic clubs and other facilities for its 
own staff, the large bank provides many of the advantages 
and amenities of life that might not otherwise be possible. 
Like its small-town counterpart, it generally provides a good 





Grand finale of the historical pageant in Minneapolis, 1950 
commemorating 50th Anniversary, American Institute of Banking 


location in which to work, especially where city-wide 
branches allow a choice of convenient localities. Choral and 
drama societies. bowling leagues, lunch and lounge facilities, 
debating teams and study courses all contribute to more en- 
joyment and self-improvement with less expense. 

Because of careful selection of new personnel and the 
effect of the responsibilities involved, bank and trust work 
tend to draw and hold a finer type of person. Young girls, 
students, older men and widows, those with business or 
professional background can all find congenial company as 
well as outlets for their special interests and abilities. Bank- 
ing and trusteeship are honored professions, involving the 
widest ranges of usefulness, from the care of orphans 
to the financing of the nation’s defence. Banking, and especi- 
ally the trust department, brings one into contact with the 
whole gamut of human interests and activities. 
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Negligence Insurance 


66 HE Trustee is surcharged” is perhaps the phrase 

most dreaded by a trust official, conjuring up in his 
mind not only the monetary loss involved but also the pos- 
sible adverse effect on the prestige of his institution. Usually 
the circumstances which lead up to such an unhappy decision 
are the direct result of negligence in the dim and forgotten 
past. When one contemplates the present complexities of 
trust and estate administration under constantly changing 
laws and social and economic factors, it is not difficult to 
appreciate that “eternal vigilance” is the price for freedom 
from such situations. 


Clearly, any system of vigilance that depends on the 
memory of one or more individuals, no matter how great 
their experience or mental ability, is bound not to function 
on some detail sooner or later. And this failure, unnoticed at 
the time, may be the start of a chain of events leading to em- 
barrassment, criticism and possible surcharge. 


Whether consideration has been given at the proper time 
to the possible tax effect of certain contemplated actions- 
whether someone has thought to take care of the insurance 
and protection of real and personal property in a new estate 
—whether the necessity for the establishment of reserves 
on the termination of a trust has been given attention—none 
of these nor literally hundreds of other questions which 
must be considered daily should be left to the vagrancies of 
memory, or to the chance of absence of the account execu- 
tive. 

The answer is a procedure which makes consideration of 
the pertinent questions to a large extent mechanical, by 
means of a series of worksheets or check lists which require 
that definite answers be noted as to the actions taken. Such 
a form will list in proper and logical sequence the various 
steps to be taken and matters to be given attention. Many 
times the form may not be completed for some time and 
during this interval it acts as a summary of the progress 
to date and as an aid to the department head in checking 
the condition of the work of the department. Use of the 
tickler system is, of course, essential for providing the follow 
up on future or delayed actions, and relieves the check list 
to act in its primary capacity as a control record. 


Answering all the questions noted on the worksheet not 
only provides against the failure to give attention to some 
small though essential detail, but suggests to an alert mind 
new contingencies which may arise in connection with the 
particular transaction under review which should have con- 
sideration. 


Human memory is so unreliable and so prone to failure 
at the most unexpected times that it is an entirely unsatis- 
factory foundation on which to build any system. If anyone 
is inclined to doubt this, let him get off by himself in a 
corner and attempt to list the various steps which should 
have attention in the administration of an estate. After a 
careful and deliberate review of this list, with such additions 
as a second, third or fourth reading may produce, let him 
compare it with a worksheet that has been devised for this 
purpose. If he does not receive a rude shock at the many 
essential and important items he has overlooked, he is to be 
congratulated as an exception to the rule. 


The substitution of a worksheet for memory, while it may 
not be a cure-all, should place the trust official in a position 
to feel reasonably sure that he has guarded against the 
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possibility of oversight and that consideration has been di- 
rected in an orderly and logical manner to the many details 
which must have attention in the administration of trusts 
and estates, to the end that the possibility of surcharge may 


be avoided. 


[Condensed from an article by H. A. Wheeler in the 
December 1937 issue, reprinted because of its appropriate- 
ness in the light of current personnel turnover problems. | 
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R. F. C. — Case of Moral Suicide 


OLITICS and Money Management do not appear to 
@ to advantage—at laest not to the advantage of the 
public or the taxpayer. Most recent evidence is the scandal 
of graft and favoritism in operations of the Reconstruction 
Finance Corporation, as exposed by the Fulbright subcom- 
mittee. The Hoover committee group in 1947 listed specific 
reasons why this emergency agency should be discontinued, 
and Jesse Jones, under whose chairmanship the R.F.C. was 
not subject to such criticism, has urged that it be given “a 
decent burial, lock, stock and barrel.” The government’s 
record in monetary management has left much to be desired, 
since* the abrogation of the gold clause, which held at 
naught the statement on gold notes that they could be re- 
deemed in that commodity. 

It is pointed out, in such clear analyses as that by the 
Guaranty Trust Company of New York, in its latest “Sur- 
vey, that private financial institutions are in excellent posi- 
lion to meet legitimate credit needs, and have been trained 
in appraisal on economic rather than political grounds. As 
the “Survey” points out, “The private lender is risking his 
own money or funds entrusted to him by others and he is 
directly accountable to those others for the results of his 
actions.” Raymond Moley, prominent journalist, lawyer and 
former public oflicial, has remarked that it is the competition 
of private business that drives it toward efficiency and de- 
velops good judgment. 

The Administration proposes revamping the R.F.C. set-up, 
but even Director of the Budget Lawton testifies that the 
single administrator substitution would not. per se, either 
eliminate or minimize the favoritism and influence angles. 
Sen. Humphrey (D. Minn.) charges that private banks are 
conspiring to kill the agency, but it is interesting to note 
that he is the same Senator who, last year. tried his own 
hand at killing off the Byrd committee, to which we owe 
much of the governmental economies or restraints that have 
been achieved in recent years. It has been proven that the 
R.F.C. can be used as a gravy-boat for spendthrifts and 
influence-peddlers; it has not been proven that its functions 
cannot better be performed by private banking except pos- 
sibly as a standby organization against an emergency. 

The spoils system has been condoned in political circles 
since Andrew Jackson’s day, but the accumulating evidence 
of job-buying, contract fee-chiselling, and assorted forms 
of grafting in high places marks probably an all-time low 
in goverhment integrity. When a democrat ex-governor 
(Thompson of Georgia) leaves a post in Washington be- 
cause he refuses to be among the “thousands upon thousands 
of others rendering no service but (who) are on the public 
payroll,” it is time to note his parting warning: “Conditions 
existing in the national Administration are so deplorable 
today that loyalty to party and patriotism to country con- 
stitute a conflict.” 
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A Bank Is Known by, 
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“‘We have been doing.business-with—your 
good institution since 1881;-when we were 
chartered, and not once since then have we 
regretted this action. It is not only on official 
appreciation which | would express buf a 
cordial personal one for the efficient.manner 
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“CHARITIES” UNDER 1950 REVENUE ACT 


SUGGESTIONS FOR COMPLYING WITH NEW PROVISIONS 


HE Revenue Act of 1950, insofar as 

it strikes at charitable trusts and 
other tax-exempt entities,’ is undoubted- 
ly one of the most fiendishly complicated 
tax amendments to come out of Wash- 
ington in years. Its structure and ver- 
bosity are such that it is almost incom- 
prehensible on any cursory reading; and 
so far-reaching are its ramifications that 
an understanding of it is essential to 
anyone operating extensively in the 
fields of taxation, trusts and estates. 
The Act stems, of course, from the tu- 
mult of criticism directed at the opera- 
tions of tax-exempt organizations dur- 
ing the last few years. In line with this 
criticism, Congress appears to have con- 
cluded: (1) that the leaseback transac- 
and other business activities of 
such organizations have frequently re- 
sulted in unfair competition with ordi- 
nary businesses, (2) that the creators 
of charitable trusts and foundations have 
derived excessive benefits from their 
dealings with such bodies, and (3) that 
the widespread practice of accumulating 
income has been depriving many bene- 
ficiaries of revenues to which they are 


tions 


currently entitled. But even assuming 
the validity of these various charges, as 
to which there is much dispute, it is still 
unlikely that the methods chosen by 
Congress to correct the abuses were the 
best of the several methods available. 


Prohibited Transactions 


Among other things, Congress enum- 
erated certain “prohibited transactions,” 


The following article, which will be printed in 
two parts, is condensed from a much more exten- 
sive treatment appearing in the January and Feb- 
ruary issues of the VIRGINIA LAW REVIEW: Eaton, 
Charitable Foundations and Related Matters Under 
the 1950 Revenue Act, 37 Va. L. Rev. 1, 253 
(1951). TrusSTS AND ESTATES acknowledges the co- 
operation of the REVIEW in making this publica- 
tion possible. 


This article is supplementary to an earlier dis- 
cussion by the same author: Eaton, Charitable 
Foundations, Tax Avoidance and Business Expe- 
diency, 35 Va. L. Rev. 809, 987 (1949), condensed 
as Eaton, Charitable Trusts in Business, 88 TRUSTS 
AND EsTATES 615 (1949). A digest of this earlier 
discussion appears in the December 1950, issue of 
THE MONTHLY DIGEST oF TAX ARTICLES. 

‘Pub. L. No. 814, 8lst Cong., 2d Sess. § 301(a), 
adding INT. Rev. Cope §$§ 421, 422, 423; § 301(c), 
amending § 101; § 303; § 321(a), adding § 162(g); 
§ 322; § 331, adding §§ 3813, 3814; §§ 333, 341. 
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BERRIEN C. EATON, Jr., Esq. 
Miller, Canfield, Paddock & Stone, Detroit 


participation in which may have these 
crippling repercussions: 

(1) In the case of a non-exempt trust, 
if the income or corpus set aside for phil- 
anthropic purposes is utilized in a prohib- 
ited transaction, then the unlimited de- 
duction privilege under Section 162 (a) 
is forfeited, being limited instead to 15 
per cent of the trust’s net income. 

(2) The tax exemption privilege under 
Section 101 (6) is similarly forfeited, ex- 
cept in the case of most religious, medical, 
actively educational, or public institutions. 

(3) Forfeiture of the privileges of an 
organization under (1) or (2) above also 
results in the disallowance of any deduc- 
tion for bequests or contributions made to it. 


In short, any organization which en- 
gages in any prohibited dealings is, for 
tax purposes, outlawed. Such transac- 
are forbidden, however, 
where the other party thereto is a creator 
of the oranization (if a trust), a sub- 
stantial contributor, a related individual, 
or a controlled corporation. Prohibited 
transactions, moreover, are specifically 
defined to be the following: 


(1) a loan 
and a reasonable 
such party; 


tions only 


without adequate security 


rate of interest to any 

(2) payment of excessive compensation 
to any such party; 

(3) making services available to such 
a party on a preferential basis; 

(4) purchase of securities or other 
property from such a party for more than 
an adequate consideration; 

(5) sale of securities or other property 
to such a party for less than an adequate 
consideration; and 

(6) a catch-all category: any other trans- 
action which results in a substantial diver- 
sion of assets or income to any such party. 


These new provisions are effective for 
taxable years beginning with January 1, 
1951, or for bequests and contributions 
thereafter made. A considerable interval 
may elapse, however, between crime and 
punishment; for, generally speaking, the 
penalties of the Act become effective only 
for taxable years subsequent to the year 
in which the organization is notified by 
the Treasury that it has participated in 
a prohibited transaction. Only in in- 
stances where the organization acted 


with the purpose of diverting improperly 
a substantial part of its income or cor- 
pus, can exemption [or charitable de- 
ductions under Section 162(a)] be de- 
nied retroactively; and a deduction for 
a bequest or contribution made to such 
an organization can only be disallowed, 
by reason of such a retroactive ruling, 
where the donor or a member of his 
family was a party to the prohibited 
transaction. 

With respect to the possibility that 
an outlawed organization may regain 
its privileged status in future taxable 
vears, the law is purposefully vague. Ap- 
parently the Secretary of the Treasury 
is empowered to draft regulations pur- 
suant to which, if an organization can 
satisfy him that it “will not knowingly 
again engage in a prohibited transac- 
tion,” it can be reinstated as properly 
qualified for the various statutory bene- 
fits. A sine qua non for such reinstate- 
ment will presumably be appropriate 


amendment of the basic indenture or 


charter. 


Unreasonable Accumulations 


The same sort of organizations which 
are penalized for “prohibted transac- 
tions” are also subject to future restric- 
tions upon their accumulations of in- 
come. The deductibility of bequests and 
contributions made to such organiza- 
tions is not at all affected; but the or- 


ganizations themselves are deprived of 


tax-exemption for the current year [or 
the unlimited deduction privilege under 
Section 162(a)]| if the funds accumu- 
lated during the current year or any 
prior year for ostensibly philanthropic 
purposes are — 
(1) unreasonable in amount or duration 
in order to accomplish such purposes, 
(2) invested in such a manner as to 
jeopardize the carrying out of such pur- 
poses, or 


(3) used to a 
ulterior purposes. 


substantial degree for 


With respect to this amendment, a 
summary prepared by the Congressional 
conferees explains: 
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Fi “In considering the above factors the in- 
* come accumulated in prior years, as well 
4 as the current year, are taken into con- 
sideration. Exemption under this provision 
* * * is lost only for the one year involved. 
If in the next year the accumulations of 
the current and prior years’ income meet 
these tests the organization is again ex- 
empt.””= 
As an additional deterrent to accumu- 
jations of income, a clause was added by 
the Senate requiring the filing of an- 
nual information returns.* The bulk of 
organizations exempt from taxation un- 
der Section 101(6) have long been re- 
quired to file such returns on Form 990 
— the principal exceptions being religi- 
ous and actively educational bodies.* 
These same organizations, plus trusts 
claiming a deduction under Section 162 
(a), must now furnish certain additional 
financial data tending to disclose the ex- 
tent of their accumulations, as well as 
a balance sheet showing their financial 
position as of the commencement of 
each year. 


Unrelated Business Income 


The most important and most com- 
plex provisions of the Act have to do 


“Summary of H. R. 8920, “The Revenue Act of 
1950,"" as Agreed to by the Conferees, 96 Cong. 
Rec. 15,647 (Sept. 22, 1950). 

*Regulations on this have been proposed. 

‘Treas. Reg. 111, §§ 29.101-1, 29.101-2 (1943). 
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Growth of N. Y. Community Trust 
(in millions of dollars) 


Charitable disbursements of $1,632,278 during 
1950, disclosed in the recently issued annual 
report of the New York Community Trust, 
exceeded by more than 50% its grants in 
any prior year. At the close of last year 
the charity trust’s assets stood at $19,128,066, 
exclusive of “future interests” that will be- 
come available at the termination of existing 
life-uses. Upwards of 100 funds that have 
come under Community Trust administration 
are reviewed in the report. Grants were made 
to 331 recipitents in 72 cities and 26 states. 
Fifteen New York and Brooklyn banks are 
eligible to act as trustees of these funds. 


with the taxation of net income arising 
from competitive business activities un- 
related to the exempt purposes of the 
recipient organizations. “Vulnerable” to 
such taxation are the non-exempt trusts 
covered by Section 162(a), as well as 
all the institutions exempt under Sec- 
tions LO1(1), (6), (7) and (14). Most 


prominent among these bodies are the 

















charitable, religious, scientific, literary 
and educational corporations, funds and 
foundations (including trusts) described 
in sub-section (6), except churches and 
associations or conventions of churches 
—but not excepting church auxiliaries. 


These vulnerable organizations are 
not deprived of tax-exempt status simply 
upon their receipt of unrelated business 
income. But with regard to it all trusts 
exempt under Section 101(6) are sub- 
ject to the individual income tax rates, 
and all other vulnerable organizations 
exempt under Section 101 (including 
trusts) are taxed according to the regu- 
lar corporate rates. Non-exempt trusts 
claiming a deduction under Section 162 
(a) are refused this deduction with re- 
spect to such income. The inevitable 
confusion arising out of the varying tax 
treatment accorded to the different types 
of trusts can be minimized if the first 
type is designated as “exempt” trusts, 
the third as “non-exempt” trusts, and 
the second type is disregarded in term- 
inology — but not forgotten. 


The fundamental problem of defin- 
ing what constitutes taxable “unrelated 
business net income” for all such organ- 
izations is handled in the Act by the 
weirdly circumlocutionary device of in- 
serting some almost indecipherable sec- 


* * a 
IF YOU ARE IN CHARGE OF 
TRUST INVESTMENTS 
rust investment officers 
find here a satisfactory 
source of high-grade state and * 
municipal bonds. One of the 
principal underwriters of these 
securities, this bank invites 
your inguiries. Information THE NORTHERN 
on issues given and quick 
execution of orders assured. TRUST COM PANY 
50 SOUTH LA SALLE STREET, CHICAGO 
* 
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tions into Supplement U of the Code — 
so that there has now been added to the 
legal profession a brand new class of 
tax specialists: those who know what 
“Supplement U net income” is. This new 
definition is drawn in terms of income 





or business is “substantially related” 
actually does not arise. If the trade or 
business is “regularly carried on,” then 
that is enough to invoke the sanctions 
of the Act; and the deduction under Sec- 
tion 162(a) is accordingly disallowed 


merchandise substantially all of which 


was acquired by gift, or (c) if (in the 
case of a Section 101(6) organization) 
the trade or business is conducted pri- 
marily for the convenience of its mem- 
bers, students, patients, officers or em- 








from a trade or business “regularly car- with respect to such income. But in the _ ployees. 
ried on” and “the conduct of which is case of any other vulnerable organiza- " ne , 
: i ; : - ; Five Categories Excluded 
not substantially related (aside from the tion, the really crucial question is ” 
need * * * for income or funds or the whether the trade or business is “sub- By way of further circumscribing the 
use * * * of the profits derived) to the — stantially related.” Special provisions of | general concept of taxable business in- 7 
exercise or performance” of the tax-ex- the Act remove it from that taxable cate- come, the Act also excludes — both for 
empt purposes of the organization. gory (a) if substantially all of the work non-exempt trusts and otherwise — five 
In the case of a non-exempt trust, the is performed without compensation, or carefully delineated categories; 
problem of determining whether a trade (hb) if the activity consists of selling (1) Dividends, interest, annuities and 
royalties: 
(2) Rentals from realty (and person- S 
alty leased therewith) except as ren- : 
e\ & f ai) dered taxable by the “leaseback”  provi- n 
Sd ¥ be sions, which will be noted later on; S 
Ww Ve (3) Gains and losses from the sale. ex- he 
* een ‘se OMEN change or other disposition of property | le 
a other than stock in trade; hi 
VS { (4) Income from research for the gov- Vi 
ernment, whether on the federal, state or 
ASK FOr local level; and th 
75 (5) Income from research of colleges, | be 
universities, hospitals, and organizations l¢ 
THIS dedicated primarily to fundamental _ re- T: 
search for the public benefit. 
we od 
1 G BOOKLET There is also a specific exemption of pe 
ae” $1,000 obviously intended to fore- a 
: - stall the consideration of “nuisance” SI 
py Aa Es) cases involving incidental income. But U 
e 4 for some reason, this exemption does of 
s not apply to non-exempt trusts claiming by 
We quote from the letter of a Trust deductions under Section 162(a). fr 
Officer, whose bank is using this new The problems of accounting are not 
Purse program: easy, moreover, even after the distinc- = 
- . tion between taxable and non-taxable in- a 
‘The return on our first letter on come has been made, for there still re- ' 
Eve Knew the Score’ was tre- mains the matter of computing the nel o 
mendous, surprising, outstanding income. In making this computation, an oe 
and atomic. We have received organization can subtract “the deduc- ni 
to date 475 requests for the tions allowed by Section 23 which are wy 
booklet out of a selected list of directly connected with the carrying on c. 
2200 women.” of such (taxable) trade or business: but ra 
where any income, such as interest. is ze 
The market for TRUST DEPARTMENT excluded from the taxable category. ~y 
SERVICE is 80% UNSOLD. then any deduction which is “directly Ba 
connected” with that income must be - 
Let Purse-Planned-Promotion help you ' likewise excluded. Suppose, for example. La 
secure your share of this business. that a college derives some unrelated a 
, o2..2 business income from a necktie factory 
Purse programs bring gratifying and in connection therewith collects in- 
results. terest on accounts receivable owing to 
: , the factory. Since interest is an excluded 
Write hap oad for a demonstration— category. even business interést. this he 
without obligation. means that any legal fees or other ad 
charges paid in the collection of such Sta 
interest would not be deductible in com- ran 
THE PURSE COMPANY puting the college’s taxable income. Fe 
an sail tow [rat A dueitinn Rentals from Leasebacks = 
-" The closely related problem of lease- a 
CHATTANOOGA, TENNESSEE back transactions was approached by * 
: (Continued on page 250) os 
Ap’ 
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NEWS PARAGRAPHS... 


Headley Heads G. S. B. 
Trust Faculty 


Louis S. Head- 
ley, recently retired 
president of The 
First Trust Co. of 
St. Paul, has been 
named head of the 
trust faculty of 
The Graduate 
School of Banking 
by Dr. Harold 
Stonier, director of the School. The an- 
made at the annual 
Spring meeting of the School’s faculty 
held in New York last month. Mr. Head- 


ley succeeds Gilbert T. Stephenson, long 





Louis S. HEADLEY 


nouncement was 


his close associate, in this post held by 
Mr. Stephenson since the inception of 
the school in 1935. Mr. Headley has 
been a member of the trust faculty since 
1943. and was president of the A.B.A. 


Trust Division in 1942-1943, 


Dr. Stonier also announced the ap- 
pointment of Dr. Audley H. F. 
as associate director of the G.S.B. Dr. 


Stephan 


Stephan, professor of finance at Rutgers 
University and head of its department 
of economics, takes the place vacated 
by Dr. 
from Rutgers last year. 


Eugene I. Agger. who retired 


faculty 
members presented at the meeting. nine 


In addition to seven new 
special lecturers were introduced, in- 
cluding Robert A. Wilson, vice presi- 
dent, The Pennsylvania Co. for Banking 
and Trusts, Philadelphia. (on cost ac- 
counting); C. A. Bethel, vice president, 
Wachovia Bank and Trust Co., Winston- 
Salem (on pensions and _ profit-sharing 
trusts); Richard P. Chapman, executive 
vice president, The Merchants National 
Bank. Boston, (on trust 
and Robert Lindquist, vice president, 
La Salle National Bank. Chicago. (on 
public and community relations). 


A A A 


234s Carried at Par in 
Common Funds 


investments) ; 


The new 234% Treasury bonds may 
be valued at par in a common trust 
fund if such valuation is consistent with 
State laws and the plan of operation, 
according to a recent statement by the 
Federal Reserve Board. This is consist- 
ent with the Board’s earlier position re- 
specting Series G bonds and its position 
that Regulation F does not undertake to 
prescribe any precise valuation method. 
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University Holds Institute 
on Estate Planning 


More than 200 Georgia lawyers and 
trust officers of Georgia banks met on 
the University of Georgia campus March 
2 for a one-day Institute on Estate Plan- 
ning, the first in a series of institutes 
planned by the School of Law as part 
of the University’s 150th anniversary. 
The Institute was an expansion of the 
Law School’s service to bring current 
developments in the major fields of law 
before practicing Georgia attorneys as 
well as students training to enter the 
field, co-sponsored by the Division of 
General Extension. 

The Estate Planning sessions featured 
addresses on: “Trusts, and Trustees” by 
Daniel H. Redfearn of the Miami Bar: 
“Estate Planning and Taxation” by Wil- 
liam S. Bowe, professor of law at Van- 
derbilt University; and “Estate Planning 
and the Conflict of Laws” by Elliott E. 
Cheatham, professor of law at Columbia 
University. Georgia’s Chief Justice Wil- 
liam H. Duckworth, luncheon speaker. 
urged to fight for the liberties which we 
are rapidly losing, mainly to govern- 
mental agencies, through misinterpreta- 
tion of our Constitution, praticularly of 
the commerce and welfare clauses. At 
other sessions the lawyers heard predic- 
tions that interest in the law of trusts 
and estates would be constantly on the 
increase because of the tremendous rise 
of estate and gift taxes. Presiding at the 
sessions were: J. Alton Hosch, Dean of 
the School of Law: Harmon W. Cald- 
well, Chancellor of the University Sys- 
tem of Georgia, and Abit Nix. member 
of the Athens Bar and a member of the 
law faculty. Following the afternoon 
session a reception at the Athens Coun- 
try Club was given by the local Bar 
Association. 












LES and REDEMPTIONS of SERIES SAVINGS SaNDS 


attractive and 


Illustration in 
annual report of Federal Reserve Bank of 
Minneapolis. 


informative 





Trust Law Section Holds 
Regional Meeting 


In conjunction with the first Region- 
al Convention of the American Bar As- 
sociation to be held under the plan for 
conducting four such meetings each 
year, the Section of Real Property, Pro- 
bate and Trust Law put on a program 
in Atlanta on March 10. Former Section 
Chairman Harold L. Reeve, who is sen- 
ior vice president and general counsel 
for Chicago Title and Trust Co., de- 
scribed the work of the Section. 


Application of the marital deduction 
to typical situations was demonstrated 
by Probate Division Director Thomas 
S. Edmonds of Chicago. Portions of his 
paper will be published later. 


The provisions of the 1950 Revenue 
Act regulating charitable organizations 
and trusts engaged in business were out- 
lined by Lee C. Bradley, Jr., of Birm- 
ingham. (An article on this subject ap- 
pears in this issue.) 

James N. Frazer and James C. Shelor 
served as co-chairmen of the meeting. 


A A A 


New “E” Bond Options 


Holders of Series E Savings Bonds 
will have three options on maturity, by 
virtue of the newly enacted H.R. 2268. 
Owners of such bonds may choose one 
of the following courses of action at 
maturity: 

1. Redeem them for cash at their face 

value; 


2. Retain them under an automatic 
extension for as long as desired up 
to ten years from maturity. During 
this period, the bonds would earn 
simple interest at 214 per cent an- 
nually (or 114 per cent semi-an- 
nually for the first 714 years, and 
for the next 24% years at a rate 
sufficient to provide an aggregate 
return of 2.9 per cent compounded 
semi-annually for the ten years 
(same as at present) ; or 


3. Exchange them for Series G Sav- 
ings Bonds in amounts of $500 
and multiples thereof, paying the 
usual 214 per cent currently. These 
bonds would be payable at par on 
one month’s notice, at the owner’s 
request after six months from date 
of issue. (Ordinarily Series G 
bonds redeemed before their 
twelve-year maturity suffer a dis- 
count from par.) 


The law also defers income tax lia- 
bility on the E bonds for taxpayers on 
a cash basis. 
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BANNER YEAR for TRUST GROWTH 


1950 REPORTS SHOW MANY ALL-TIME-HIGH RECORDS 
IN ASSETS AND EARNINGS 


CALIFORNIA 

San Francisco BAnk, San Francisco: 

The Trust Department, organized May 1, 
1930, is steadily growing. 
TitLeE InsuRANCE & Trust Co., Los Angeles: 

The Trust Department, particularly in the 
escrow division, likewise experienced an in- 
crease in gross volume. 


1950 1949 
Trustee Fees $746,708 $602,513 
“Escrow Fees” 477,078 351,650 


CONNECTICUT 
Bristot BANK & Trust Co., Bristol: 


1950 was a satisfactory year in the operations 
of our Trust Department. The book value 
of the accounts under our care on December 
31, 1950 was $7,922,686, an increase of 
$493,542 over the prior year. The fees for the 
year amounted to $44,557. During the year 
we qualified as executor or administrator on 
ten estates. 


Bripceport-City Trust Co., Bridgeport: 


The Trust Department is a large and im- 
portant part of our Bank. Assets in the care 
of this Department are in excess of $50,000,000. 
Our Common Trust Fund continues to in- 
creasé in amount and in number of par- 
ticipants. 


Citizens & MANUFACTURERS NATIONAL BANK, 
Waterbury: 


The Trust Department in 1950 showed a 
marked improvement of 11% in its earnings, 
and steady growth and progress. 


First-StaMForp NATIONAL BANK & Trust Co., 


For the past several years the Trust De- 
partment has shown steady and consistent 
growth in the number of trusts and in the total 
of trust assets being administered. The year 
1950 has been one of the best years in the 
history of the department. Earnings for the 
year have made a real contribution to the 
operating profits of the bank. 


PHOENIX STATE BANK & Trust Co., Hartford: 


(Trust Department gross and net income 
are up from 1949 and volume reached an all- 
time high.) 


District OF COLUMBIA 


HAMILTON NATIONAL BANK OF WASHINGTON: 


The dollar value of assets in personal trust 
accounts showed an increase during the year 
of approximately five per cent. The actual 
gain in trust assets is considerably higher 
than this figure would indicate because for 
accounting purposes we reduced the book 
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(Continued from March issue) 


value of all stock held in trust accounts to 
$1 per share. A net gain of 10% in wills in 
which the bank is named as fiduciary was 
the largest in any one year. The gross earn- 
ings were next to the highest of any year 
since the department was started and the 
net earnings were highly satisfactory in spite 
of the fact that considerable money was spent 
in the installation of a new bookkeeping sys- 
tem which will make for greater efficiency in 
the department. 


NATIONAL BANK OF WASHINGTON: 


The bank experienced an_ encouraging 
growth in trust business this past year. Fur- 
ther opportunity to serve our customers is 
offered through growing interest in pension 
plans. 


NATIONAL METROPOLITAN BANK OF WASHING- 
TON: 


We hold the following fiduciary assets: 


Bonds $43,338,156 
Stocks 23,313,388 
Notes 5,165,248 
Real Estates 7,871,021 
Miscellaneous 30,002 
Cash 1,834,855 

Total Assets $81,552,669 


NATIONAL SAVINGS AND Trust Co.: 


The growth and expansion of our Trust De- 
partment activities are especially gratifying. 
In the area of estates and private trusts, as 
well as in corporate trust functions, we have 
had good success. We expect to enter the 
Common Trust Fund field after weighing the 
experience and observing the practical dif- 
ficulties developed in the operations of similar 
plans throughout the country. 


Union Trust Co.: 


The Trust Department showed gratifying 
progress. Patrons of this department increased 
in number during 1950 and its total gross 
assets at the year-end were over $59,000,000 
compared with approximately $56,000,000 at 
the end of 1949. The new schedule of Trust 
Department fees, adjusted to conform with 
current practice in the field, resulted in sat- 
isfactory earnings for the department during 
the year, with cooperative acceptance by our 
customers. 


FLORIDA 


First NATIONAL BANK, Miami: 


The Trust Department has expanded greatly 
over the last year. Nearly fifteen hundred 
people availed themselves of one or more 
of our trust department services. The Depart- 
ment is currently servicing nearly three hun- 


dred and fifty fiduciary accounts, of which 
forty-five are estates under administration. The 
number of will appointments has grown rapid- 
ly in recent years. 


First NATIONAL Bank, Orlando: 


Business in the Trust Department shows 
substantial growth from year to year. The in- 
creasing number of wills being filed with the 
Department augers well for future opportun- 
ities, 


IDAHO 


IpaHo First NATIONAL BANK, Boise: 


All departments of the bank are operating 
satisfactorily, and we are serving a constantly 
increasing number of satisfied customers. 


INDIANA 


O_p NATIONAL Bank, Evansville: 


The Department has just closed one of its 
best years both in number of people served 
and in total earnings. The number of requests 
upon your Bank for the handling of trusts 
and estates of modest size is a very healthy 
trend. It was to enable all trust funds to 
enjoy a maximum of economic advantages and 
protection that bank established last 
November a Common Trust Fund. A develop- 
ment which we consider highly significant is 
the interest of customers in estate planning, 
investment counselling, security management, 
and living trusts. 


your 


Fort WayNE NATIONAL BANK, Fort Wayne: 


The year just completed was the best in the 
history of this Department. The coming year 
promises to be even better. 


FLETCHER Trust Co., Indianapolis: 


The Trust Department continues to enjoy 
satisfactory growth. The Common Trust Fund 
established by the Company in 1949, is bring- 
ing advantages to an increasing number of 
smaller trusts in our care. The Fund at the 
close of its fiscal year ended October 31, 
1950, had a value of $2,003,877 with 152 
trusts participating therein, as compared with 
a value of $1,640,194 with 133 trusts partici- 
pating a year before. 


1949 1950 

Assets of Estates and 

Trusts $52,530,528 $55,650,738 
Personal Property 

Held as Custodian 5,103,249 4,910,691 
Transfer Agent, Reg- 

istrar and Trustee 

of Corporate Stock 

and Bond Issues 17.826,265 18,090,683 
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MercHants Trust Co., Muncie: 


Our Trust Department continues to grow. 
Total trust assets were $12,500,000 at the end 
of the year, an increase of $1,800,000. Most of 
this increase is directly due to the active in- 
terest of shareholders and directors. 


AMERICAN Trust Co., South Bend: 


The year was marked by a substantial in- 
crease in the volume of business in the Trust 
Department. 


KENTUCKY 
Kentucky Trust Co., Louisville: 
The Company put into operation (Dec. 


18, 1950) its Diversified Trust Fund A, the 
first “Common Trust Fund” in Kentucky. 


Lisnerty Nationat Bank & Trust Co., 
Louisville: 


Our Trust Department has grown very nicely 
and 1950 was no exception. 


MARYLAND 
EguitaBLeE Trust Co., Baltimore: 


The Trust Department had a_ successful 
year in 1950 and prospects for further growth 
are excellent. More and more property owners 
and businessmen are coming to us because 
they are vitally concerned about the present 
conservation of their property interests, in 
addition to the ultimate distribution of their 
estates. Increased interest in pension systems 
finds us prepared to act for an increasing 
number of such plans. We look forward to a 
continued growth in this phase of trust service. 
The Common Trust Fund, established several 


‘TRUST COMMISSIONS AND FEES 
{Thousands of Doilers} 
4 TERMINAL PRINCIPAL 


one SSIONS 1656 , 605 


mecomt COMMISSIONS, 
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r iaer 1404 1500 
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' 
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Provident Trust Co., Philadelphia 





years ago, continued its growth, to the ad- 
vantage of an increasing number of par- 
ticipants. 

Fipetity Trust Co., Baltimore: 


Our Trust Department continues to meet 
increasing public demand for its services. 
During 1950 the Real Estate Department 
negotiated mortgages and ground rents total- 
ling $666,575 included in trusts, estates and 
agencies which the bank administers. 

Union Trust Co., Baltimore: 

During the past year more and more of our 
individual and corporate customers have made 
use of the services rendered by our Trust De- 
partment. 

MASSACHUSETTS 
Day Trust Co., Boston: 

(Trust Assets have increased over 1949 in 

both fiduciary and Agent-Custodian accounts.) 


O_tp Cotony Trust Co, AND 
First NATIONAL BANK, Boston: 


Together the Bank and Trust Company ad- 
minister fiduciary and agency assets totaling 
more than $1,200,000,000. Of this amount, 
agency assets total more than $676,000,000 and 
fiduciary assets more than $524,000,000. In 
addition the Bank and Trust Company act as 
Indenture Trustees for bond issues totaling 
over $837,000,000. 


STATE StrREET Trust Co., Boston: 
Assets under administration: 


1950 1949 
As Trustee _.... $152,524,931 $144,541,384 
As Executor & Ad- 


ministrator 6,918,068 5,980,103 
Agent in the man- 

agement of invest- 

ments and other 

property in excess 

of _ 58,000,000 53,000,000 


Harvard Trust Co., Cambridge: 


The total assets in charge of our Trust De- 
partment increased from $25,727,967 to 
$27,334,243. 

B. M. C. DurFee Trust Co., Fall River: 

Trust Department: 


Trusts ___...-$14,552,121 
Income - ES Sn IO 92,956 
As Executor Admr., etc. 611,749 
Income - 12,001 
As Agent, etc. 5,245,707 
Income 48,116 

$20,562,650 


WHENEVER IMMEDIATE AVALL : 


UNDS IS NEEDED— 


OF TRUST F 


Put The Money In A 
Savings Account * 


WHERE IT WILL EARN INTEREST 
FROM DAY OF DEPOSIT 


Latest Dividend 


7o 


A Year 


Dividends Compounded 
‘Every Three Months 


* Accounts for Executors, 
Guardians, Trustees, So- 


cieties and Non-Profit 


Organizations. 
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SPRINGFIELD SAFE Deposit & Trust Co., 


Springfield: 
Trust Resources: 
Real Estate Loans —........_ $ 1,033,069 
Sse 11,951,047 
I a a 21,012,877 
Real Estate esas 1,614,016 
Miscellaneous 676,942 
Deposits in: 
Savings Banks _.__. 556,375 
National Banks and Trust 
Companies ____.. 1,399,515 
$38,243,841 
Trust Liabilities: 
On Trust Accounts . $34,148,211 
(OS eee 488,043 
As Executor, Administrator, 
etc. - CR DI Ree 3,607,587 
On Agency Accounts _ 7,073,544 


Mecuanics NATIONAL BANK, Worcester: 


Properties in excess of Twenty Million Dol- 
lars are held by the Trust Department either 
as executor, trustee, in other fiduciary capac- 
ities or as custodian. 


‘MICHIGAN 
Detroit Trust Co., Detroit: 


Net earnings amounted to $531,071 compared 
with $504,873 for the previous year. We have 
again experienced a satisfactory year and 
earnings have shown a substantial increase. 
This is of importance in that we have not 
entered the banking or investment banking 
fields but have confined ourselves exclusively 
to trust functions. During the year we have 
shown a very gratifying growth in our Pen- 
sion and Profit Sharing Plan Department. 


MANUFACTURERS NATIONAL BANK, Detroit: 


1950 was the most successful year in the 
history of our Trust Department. We have 
received an increasing number of appoint- 
ments from corporations as Trustee under 
retirement plans, and there has been greater 
activity in all phases of corporate trust work. 
Similarly we have received a steadily growing 
number of appointments as Executor and in 
other personal trust capacities. 


Citizens COMMERCIAL & Savincs BANK, 
Flint: 


HIGHLIGHTS OF 55a ANNUAL REPORT 


Southern California Edison Company - 1950 





THE PRESIDENT’S LETTER... While the peril with 
which we are now canfronted was developing, we, the 
people of the United States, not only have not been pre- 
paring ourselves for a war for survival, but we have in al- 
most every important respect followed that course which 
was best designed to make us unready and unprepared 
for any such crisis... We have been “eating up our seed- 
corn,” living up our capital, weakening and under- 
mining our basic free institutions, and 

our American individualism —our 
self-reliance, self-discipline and 
self-respect ...We can awaken, 
and awakened,we can bring to 
bear vast latent but potential 
strength, wisdom and courage 
which should, under wise leader- 
ship, permit us to save this civiliza- 
tion and eventually to resume the 

march of progress. But to do this will require a spiritual 
revival, a fortitude and a quality of leadership, which 
are not presently manifest either in America or elsewhere 
in our threatened world. 


INCOME AND EXPENSE...Gross revenue was $106,- 
323,829, an increase of $4,529,842 over 1949. Net Income 
was $19,018,005, equivalent to $2.97 per share of common 
stock after all charges including preferred and preference 
dividends, compared with $2.99 per share in 1949. 








FINANCING ... An issue of 1,000,000 shares of Cumula- 
tive Preferred Stock, 4.08% Series, $25 par value, was sold 
in May, 1950 for $25,040,000, and $12,000,000 was bor- 
rowed from banks. 


PLANT EXPANSION... Investment in the Company's 
plant at December 31, 1950, was $594,865,096, an increase 
during the year of $52,640,435 or 9.7%. Present 
plans contemplate additional generating 

capacity of 330,000 kilowatts. 


PLANT BUDGET FOR 1951... 
Expenditures for plant in 1951 
are estimated at $60,584,209. 
This compares with $60,940,651 

in 1950 before giving effect to 
net plant retirements, Approxi- 

OS mately $44,500,000 of new capital will 

be required for the 1951 budget. 


GENERATION ... Total energy transmitted in 1950 in- 
creased 6% over 1949. In the last five years, generation 
by steam plants has increased from 22% of total system 


veneration to 13%. 


COMMERCIAL ACTIVITIES...70,253 meters were added 
to our system in 1950, serving over 60,000 new homes, the 
equivalent of a majornew city w ith a population of 200,000. 


Condensed Consolidated Balance Sheet 


ASSETS 
Electric Plamt... 0c ccccccece $594,865,096 
Investments and Other Assets. . . . 9,283,296 
Current Assets 39,695,701 
Deferred Charges 4,992,408 
Capital Stock Expense 


TOTAL ASSETS .. . . 651,584,376 
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December 31, 1950 





LIABILITIES 

$273,494,076 

203,000,000 
12,062,467 
39,284,833 

Depreciation Reserve .......- 113,336,567 

Other Reserves and Liabilities ... 10,406,433 
TOTAL LIABILITIES .. . . $651,584,376 


Stated Capital and Surplus 
Bonded Indebtedness 
Notes Payable 

Current Liabilities 





On December first, last, the Trust Depart- 
ment was administering estates and trusts 
with an approximate market value of $35, 


000,000. 


First Nationa, BANK & Trust Co., 
Kalamazoo: 


Our Trust Department continues to grow 
and now has the management of properties 
and securities valued at over $40 million. No 


one or more accounts bulk up disproportion- 
ately in this total. 


MINNESOTA 
Marquette Nationat BANK, Minneapolis: 
Estates $ 45,802 
Guardianships 884,082 
Trusts 680,432 
Corporate Trusts 96,846,704 


Investors Syndicate of America 119,630,533 
Agencies and Escrows 307.739 


Missouri 
CoMMERCE Trust Co., Kansas City: 


The Estates and Trust section and the Cor- 
porate division of our Trust Department have 
shown healthy growth during the year re- 
sulting in satisfactory earnings. Interest shown 
in living trusts and estate planning has been 
particularily gratifying. During the year we 
established a Common Trust Fund, the first 
in Kansas City. 


Union Nationar Bank, Kansas City: 


The Trust Department of the Bank continues 
its steady growth and its operation results in 
a substantial profit. 


St. Louis Union Trust Co., St. Louis: 


1950 
Gross Earnings $2,446,287 
Less: Operating expenses & Taxes 1,535,324 


Net Earnings Before Dividends. $ 910.963 


NEBRASKA 
OmaAHA NatIonAL Bank, Omaha: 


This Department is steadily growing. While 
contributions profitwise are normally modest, 
our Estate and Trust Department is filling an 
ever increasing need. 


New JERSEY 
Peop.es Trust Co. or Bercen County, 
Hackensack: 
The number of new accounts and new bus- 
iness in our Trust Department from our stock- 


. holders has contributed in no small way to 


the progress and success of the bank. Our 
Trust Department continues to show constant 
and steady growth... . its volume in 1950 
was 20% more than in 1949, 


Howarp Savincs Institution, Newark: 


The Trust Department showed satisfactory 
growth in total assets during the year. As of 
Dec. 31, 1950, appointments under Wills 
amounted to 4,155, a gain of 327 for the year. 
There were 360 active accounts derived by 
court appointments as executor, administrator, 
trustee under will, and guardian, and 245 
personal appointments as custodian of invest- 
ments, escrow agent, trustee under living 
trusts, and life insurance trusts; a total of 
605 accounts reflecting a loss of 7 accounts 
compared to the number reported last year. 

(Continued on page 269) 
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Decade of Progress 


STANDARD OIL typiaya) 


and Subsidiaries 


Many figures double in 1940-50 period — result of major expansion program 


THE 1950 RESULTS for the Standard Oil Company (Indiana) and 
its subsidiaries gave additional evidence that their post-war 
expansion program is paying off. The effects of rising costs 
were held in check by greater efficiency in production, refin- 
ing, and transportation due to new facilities. Distribution to 
the consumer reached a record volume in the face of the keen- 
est competition in more than a decade. Consequently, though 
product prices averaged slightly lower, annual earnings were 
well ahead of 1949. 


SALES IN 1950 totaled $1,268,243,419, compared to $1,125,- 
411,841 in 1948, the highest previous year. Although prices 
were lower, this year’s dollar figure was achieved through the 
larger volume of products sold. 


NET EARNINGS FOR 1950 were $123,581,477 or $8.09 per share 
(after allowing for higher taxes). This compares with $102,- 
668,228 or $6.72 per share in 1949 and $140,079,286 or $9.16 
per share in 1948. 


CAPITAL EXPENDITURES of $127,438,792 were lower than for 


1948 or 1949. Total capital outlays for the last five years were 
$892,636,617. Estimated expenditures for 1951 are substan- 
tially higher but are subject to considerable uncertainty owing 
to growing shortages of manpower and materials. 


TOTAL ASSETS at the end of 1950 were $1,640,075,455, com- 
pared with $1,550,898,031 for 1949, and represented an in- 
crease of 117% over 1940. This increase was due largely to the 
far greater investment in facilities for production, manufac- 
turing, transportation, and marketing. 


EMPLOYEES AT THE END OF 1950 numbered 46,739. Employee 
earnings and benefits were higher than ever before. Two new 
employee benefit plans were instituted in 1950. 


NUMBER OF STOCKHOLDERS was 96,086 on December 31, 1950. 
No institutional stockholder owned so much as 4% of the 
stock, and no individual owned so much as 1%. Dividends 
were paid in 1950 for the 57th consecutive year. Again this 
year, as in the past, re-investment of profits has increased 
the equity of stockholders’ ownership. 


Production of crude oil and natural 
gas liquids for 1950 gained 9.9% over 
1949 for a daily average of 214,050 
barrels. Military and civilian de- 
mands can be met short of all out 
war as long as materials, manpower 
and incentives remain adequate. 
NET PRODUCTION: 
140% gain in the decade, 1940-50 


Pipeline traffic, crude and product 
combined, made a new high of more 
than 129 billion barrel miles in 1950. 
Standard built 537 miles of new pipe- 
lines, now serves about 25,600 hn 4 
Pipelines have proved a most effi- 
cient form of transportation. 


PIPELINE TRANSPORTATION: 
193% gain in the decade, 1940-50 


Crude oil runs at refineries in 1950 
were 462,073 barrels a day—8.3% 
higher than the previous record of 
1948. Aviation gasoline output rose 
sharply, and facilities to meet greater 
defense demands are ready. 


REFINERY RUNS: 
60% gain in the decade, 1940-50 


Total sales of crude and products for 
the year 1950 were $1,268,243,419, 
up 12.7% over 1949 for a new record. 
Product sales alone were 188,044,543 
barrels, ~ 4 14.9%, and also reached 
a new high. 


VOLUME OF PRODUCTS SOLD: 
77% gain in the decade, 1940-50 





CONSOLIDATED STATEMENT OF INCOME AND EXPENSES 


And Summary of Earnings Retained and Invested in the Business 
for the years 1950 and 1949 


1950 1949 


$1,302,990,269 $1,158,124,773 
15,192,867 


Sales and operating revenues..... 


Dividends, interest, and other income. ... 12,158,388 


$1,170,283,161 





Total income........ 





DEDUCT: 

Materials used, salaries and wages, oper- 
ating and general expenses other than 
those shown below. ... . shai dixiereubiel era 

Depreciation, depletion, and amortization 

of properties 
Depreciation. ..... pio ban ell 
Depletion, amortization of drilling 
and development costs, and loss on 
retirements and abandonments 


Federal income and excess profits taxes. . 


Other taxes (exclusive of taxes amounting 
to $183,196,467 in 1950 and $168,022,- 
672 in 1949 collected from customers 


$1,011,500,231 $ 913,812,614 
48,661,531 43,922,623 


33,999,917 
54,129,000 


36,600,611 
31,001,000 








for government agencies)........... 33,891,115 31,541,355 
EE eee 6,898,072 6,803,285 
Minority stockholders’ interest in net 

earnings of subsidiaries............. 5,521,793 3,933,445 

Total deductions. ... . $1,194,601,659 $1,067,614,933 
RO Mam ais a ics os weotclareser nein eens s $ 123,581,477 $ 102,668,228 


Dividends paid by Standard Oil Compre 
(Indiana)— Regular dividends paid wholly 
in cash—$2 per share................. $ 30,563,032 $ 30,569,564 


Extra dividends paid in capital stock of 
Standard Oil Company (New Jersey) — 
165,325 shares in 1950 and 127,249 
shares in 1949 at average carrying value 
—together with equalizing cash pay- 
ments in lieu of fractional shares. Mar- 
ket values on dates of distribution were 
equivalent to $1.1353 in 1950 and 
$0.6865 in 1949 per share on Standard 





Oil Company (Indiana) stock........ 10,643,939 7,476,392 

Total dividends paid.. $ 41,206,971 $ 38,045,956 

Balance of earnings retained............. $ 82,374,506 $ 64,622,272 
Earnings retained and invested in the busi- 

ness at beginning of year.............. 587,188,467 522,566,195 
Earnings retained and invested in the busi- 

Eg SRF PPOC rr rrr eee $ 669,562,973* $ 587,188,467 


*Including $197,000,000 restricted by terms of debenture and bank- 
loan agreements of subsidiary companies and about $28,800,000 of 
earnings of pipeline subsidiaries segregated under provisions of Con- 
sent Decree in Elkins Act suit. 


THE STORY IN FIGURES 





1950 1949 1948 
FINANCIAL pry? Prine reife 
Total income......... $1,318,183,136 $1,170,283,161 $1,245,786,091 
Net earnings.......... 123,581,477 102,668,228 140,079,286 
Net earnings per share.. $8.09 $6.72 $9.16 
Dividends paid........ 41,206,971 38,045,956 40,441,410 
Dividends paid per share. $3.135* $2.687* $2.878* 


*Including $1.135, $0.687, and $0.753 as the market values on December 
11, 1950, December 12, 1949, and September 10, 1948, respectively, of 
the dividends in capital stock of Standard Oil Company (New Jersey). 
Earnings retained in the 
ee $ 82,374,506 $ 64,622,272 $ 99,637,876 
Capital expenditures. . . 127,438,792 134,721,253 251,831,821 
Net worth, at the year end 1,165,717,705 1,083,343,199 1,018,721,446 
Book value per share, at 
the year end........ $76.27 $70.88 $66.65 
PRODUCTION 
Crude oil and natural gas 
liquids, produced, net, 
RIS o's 5.55 herd 60% 
Oil wells owned, net, at 
the year end........ 8,724 8,440 8,241 
Gas wells owned, net, at 
the yearend........ 945 807 738 
MANUFACTURING 
Crudeoilrunatrefineries, 
SNES. cats. 5 s:4 sae aie 
Crude running capacity, 
at year end, barrels 
eR eee 
MARKETING 
Total sales in dollars. . . 


Bulk plants operated, at 


78,128,370 71,102,587 84,106,429 


168,656,482 150,048,716 156,206,614 


499,500 472,270 465,275 


$1,268,243,419 $1,125,411,841 $1,205,957,775 


the yearend........ 4,521 4,511 4,490 
Retail outlets served, at 
the year end........ 31,018 30,871 29,612 
TRANSPORTATION 
Pipelines owned, at the 
year end, miles...... 15,439 15,403 15,267 


Pipeline traffic, million 


arrel miles. ........ 129,160 117,069 116,756 
Tanker and barge traffic, 
million barrel miles.. . 102,388 97,589 87,483 
PEOPLE 
Stockholders, at the year 
RE ee 96,086 96,808 97,073 
Employees, at the year 
i ee ak at 46,739 46,736 48,692 


. . . Copies of the 1950 Annual Report available on request as long as the suppl. 
lasts. Write Standard Oil Company, 910 S. Michigan Ave., Chicago 80, Til. 
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CLOSE CORPORATION SECURITIES 


K. J. BUSHMAN 


Assistant Secretary, The Northern Trust Company, Chicago 


T is unfortunate for both the taxpayer 

and the Commissioner of Internal 
Revenue that no precise formula has 
been devised for evaluating interests in 
close corporations for tax purposes. 
Moreover, if the end sought in establish- 
ing such a formula is that of simplifying 
the work involved in arriving at a fair 
figure, it is doubtful if a satisfactory 
one ever can be evolved. Each case has 
peculiar factors and the cross-currents 
are so complicated that any concise leg- 
islative enactment could not do justice 
to them. In considering here the vari- 
ous approaches to determining a fair 
market value for closely held securities, 
it will be assumed there have been 
neither significant arm’s-length transac- 
tions nor previous tax valuation cases 
to serve as criteria. 


While this paper discusses the valua- 
tion problem from the Federal estate 
tax viewpoint, there should not, in 
theory at least, be great variance be- 
tween value for tax purposes and value 
for purposes of sale or transfer. Actu- 
ally the term close corporation does not 
appear anywhere in the code or regula- 
tions. But there are general rules for 
determination of fair market value of 
securities not listed on any exchange. 
not quoted on a bid and asked price, not 
dealt in by brokers and not sold by 
the personal representative of the dece- 
dent within a reasonable period after 
the valuation date. 


Section 81.10(c) of Reg. 105 provides: 


“If actual sales or bona fide bid and 
asked prices are not available, then in 
the case of shares of stock, valuation shall 
be determined upon the basis of the com- 
pany’s net worth, earning power, dividend 
paying capacity, and all other relevant 
factors having a bearing upon the value 
of the stock. Complete financial and other 
data upon which the valuation is based 
should be submitted with the return.” 


The inter-play of all these factors is 
exactly what serves to establish the 
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market price of listed stocks. The differ- 
ence, however, is that in the case of 
listed stocks, a final figure is determined 
by the composite judgment of many 
people, including individual investors, 
market analysts and financial advisors. 
With the close corporation, the entire 
burden falls in the first instance on the 
taxpayer, whose presentation must be 
sufficiently thorough, detailed and ac- 
curate to convince the agent the pro- 
posed valuation is based on sound rea- 
soning and is fair to both the taxpayer 
and to the government. 

Many taxpayers purposely return a 
stock at a figure far below that which 
they themselves consider fair because 
they say they want to allow for bargain- 
ing. For the same reason, the agent 
starts with a higher figure than that at 
which he expects finally to settle. How- 
ever, the consensus of those who deal 
with such matters regularly, such as 
corporate fiduciaries, tax attorneys and 
accountants, is that it is unwise to use 
any valuation which cannot be substan- 
tiated with some degree of reasonable- 
ness by facts and figures. To use an 
absurd figure automatically raises an 
attitude of antagonism in the evaluator, 
which probably results, in the long run. 
in less favorable settlements. As Mont- 
gomerys “Federal Taxes on Estates, 
Trusts and Gifts” says at page 632: 


“The values to be used should be care- 
fully established item by item, and the 
supporting data preserved for the later 
discussions with Treasury representatives. 
Any subsequent determination of value by 
the Treasury is prima facie correct and 
the burden of disproving it is upon the 
taxpayer. Avery v. Comm. 22 F. (2d) 6: 
Kaffie, 44 BTA 843.” 


Book Value Not Controlling 


Revenue agents being burdened with 
a heavy volume of work, it is only nat- 
ural that in the majority of cases they 
will take the least laborious method and 
propose that the stock be valued at its 


book value, to the exclusion of other 
factors, particularly if such value is sub- 
stantial and would result in a higher 
figure than if earnings, dividends and 
other factors were taken into considera- 
tion. Many cases substantiate the tax- 
payers resistance to this method. The 
value of a company’s assets and the 
value of its shares of stock bear no fixed 
or necessary relation to each other. In 
Colonial Trust Co. v. Kraemer, 63 F. 
Supp. 866, the court reviewed the con- 
tention that book value represented the 
fair value of the stock of a company 
which had a substantial amount invested 
in assets which were not earning any 
return, and said, 

“The clear policy of the statutes and 
applicable Treasury regulations, however, 
is that it is the fair market value of the 
stock or its approximation based on the 
company’s earning power, dividend-paying 
capacity, and all other factors that are to 
be considered for estate tax purposes, and 
that policy applies to close or family corpo- 
rations such as here (citing cases) .” 

If the stock being valued represents 
majority control or more particularly 
liquidating control, the use of book 
value or net asset value as the base for 
tax may possibly have some justifica- 
tion. It may be argued that if the estate 
decides against liquidation of the com- 
pany whose earnings record is poor, it 


.is in effect investing its funds in the 


enterprise by choosing to continue with 
it rather than to accept the cash pro- 
ceeds which could be realized through 
liquidation. Thompson v. Comm. 3 BTA 
902. Note, however, that in such cases 
book value should serve merely as a 
base and should be adjusted to give 
effect to the amounts which could be 
realized if liquidation did take place. 
In Forbes v. Hassett, 38 F. Supp. 62, the 
carrying or book value of assets was 
adjusted to reflect realizable values 
through liquidation and then 15% was 
deducted for estimated expense of li- 
quidation. 


TRUSTS AND ESTATES 
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ONLY ONE REMEDY IN THE BAG 





From “Investment Company News,” published 
by Arthur Wiesenberger & Co., New York. 


Although liquidation was not con- 
templated, book values of the underly- 
ing assets of investment companies fre- 
quently have been used by the courts 
as the best criterion of fair market value. 
In a number of such cases, however. dis- 
counts have been allowed from full li- 
quidating value in recognition of the 
fact that listed investment trust stocks 
usually sell below their liquidating val- 


ues. 


Even net working capital may not 
represent a fair value for the stock of a 
company which has demonstrated poor 
earning power. One may feel he is get- 
ting a real bargain if he can purchase 
say $10 of cash, receivables and other 
liquid assets for $9. after allowing pay- 
ment in full of all other obligations: and 
this in addition to plant, equipment and 
other fixed assets which are disregarded 
in computing net quick asset value. Such 
reasoning. however, may be fallacious 
for presumably the company is not plan- 
ning to liquidate and even if it were. 
there is no assurance full carrying value 
would be obtained for such assets. More- 
over, a period of unprofitable operations 
could exhaust working capital very 
quickly. Stocks of this type, in fact. usu- 
ally decline more rapidly, during pe- 
riods of general market declines. than 
the averages of industrial stocks. 


To the agent who proposes this short- 
cut to valuation for tax purposes. copies 
of the periodic studies prepared by 
Standard. Moody’s and similar invest- 
ment services of stocks selling below 
their net quick asset value, may be 
utilized to demonstrate the investing 
public’s appraisal of such stocks. 


Formula Applied 


Another attempt to simplify the prob- 
lem is by application of a formula re- 
ferred to as the “Years’ Purchase Form- 
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ula” or ARM 34. This Appeals Review 
Memorandum 34, 2 CB 31, provides: 


“The method is to allow out of average 
earnings over a period of years, preferably 
not less than five years, a return of 10% 
upon the average tangible assets for the 
period. The surplus earnings will then be 
the average amount available for return 
upon the value of the intangible assets, and 
it is the opinion of the Committee that 
this return should be capitalized upon the 
basis of not more than five years’ pur- 
chase, that is to say, five times the amount 
available as return from intangibles should 
be the value of the intangibles . . 


“The foregoing is intended to apply .. . 
to... businesses of a more or less hazard- 
ous nature. In the case, however, of valua- 
tion of good-will of a business which con- 
sists of the manufacture or sale of stand- 
ard articles of every day necessity not 
subject to violent fluctuations and where 
the hazard is not so great, the Committee 
is of the opinion that the figure for de- 
termination of the return on tangible assets 
might be reduced from 10% to 8% or 
9% and that the percentage for capitaliza- 
tion of the return upon intangibles might 
be reduced from 20% to 15%.” 


A simple example will best illustrate 
the application of the formula: The book 
value of the close corporation stock to 
be valued is $50 a share on the valua- 
tion date. The average book value for 
the tangible assets for the preceding five 
vears was $30 a share. If 10° be taken 


as a fair rate of return, then the corpo- 
ration would have an allowable return 
of 10% of $30, or $3 a share. Assume, 
however, that actually the earnings for 
the five years averaged $5 a share. The 
excess of $2 a share, according to the 
formula, is attributable to good-will or 
represents the earning power of the in- 
tangible assets. If this be capitalized at 
20%, then the value of the intangible 
assets is said to be $10 a share and the 
value of the stock would be its present 
book value of $50 a share, plus $10 for 
good-will or intangibles to total $60 a 
share. 


There are many variations of the ap- 
plication of the formula, such as to (1) 
use a longer average period than five 
years, if the shorter period appears not 
to reflect fairly normal earning power; 
(2) use a higher rate of return than 
10% on tangibles if it can be demon- 
strated that other similar companies do 
in fact show an average return of say 
15% or 20%; (3) omit entirely from 
the average earnings one or more ab- 
normal years. 


Variations Supported 


The use of (1)—a longer period, was 
sanctioned in Watson, T.C. Memo. Feb. 
8. 1948. when the Tax Court refused to 
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sustain the contention of the Treasury 
that earnings for a five-year period 
should be capitalized, since that period 
included a disproportionate number of 
prosperous years. The court, therefore, 
capitalized earnings over a 10-year pe- 
riod. In Hovey v. Comm., 4 BTA 175, 
it was held the length of a representative 
period is determined by the facts in each 
particular case, and a 14-year period 
was used. 


To substantiate the contention in 
number (2)—higher rate of return, it 
should be pointed out to the agent that 
ARM 34 itself acknowledges it is not 
practical to attempt to lay down any 
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specific rule of guidance for determin- 
ing the value of tangibles which would 
be applicable under all circumstances. 
Furthermore, in La Fortune, BTA memo 
Sept. 10, 1940, the Board sustained a 
valuation which had been arrived at by 
using a 15% return for the tangibles. 
As authority for number (3)—omis- 
sion of abnormal earnings, one of the 
more recent cases is Plaut v. Smith, 82 
F. Supp. 42, in which the court said, 
“Nor may the commissioner’s valuation 
be criticized for its markdown of 1915 
earnings. As the evidence shows, there was 
sound basis for the view that the high level 
of 1915 earnings was due to abnormal con- 
ditions of possibly short duration . . . the 
commissioner might well have eliminated 
those earnings altogether from the aver- 
aged earnings base (citing cases) .” 


ARM 34 affords further argument 
for this contention by stating toward the 
end of the memo: “a representative pe- 
riod should be used for averaging actual 
earnings, eliminating any year in which 
there were extraordinary factors affect- 
ing earnings either way.” 


Specific Formula Rates? 


Considerable space has been devoted 
to ARM 34 in this discussion because it 
is used so often by the reviewing agents. 
A recent article in the University of 
Pennsylvania Law Review (Dec. 1950) 
proposes the regulations be amended to 
provide specifically that all valuations 
of close corporation securities be de- 
termined by the application of such a 
formula. It is proposed that book value 
be taken as the taxable value, with an 
upward adjustment to be made in the 
case of companies with exceptional earn- 
ings, and that the regulations specifically 
provide the capitalization rates to be 
used for specified businesses. 

Possibly the advantages of so simpli- 
fying and clarifying the method of val- 
uation would be sufficient to offset the 
unfair results that would be reached in 
some instances but unless and until such 


specific method becomes a part of the 
law, the taxpayer should resist strongly 
the exclusive use of any formula. The 
courts are becoming less and less in- 
clined to sustain the commissioner in 
valuations reached in this manner, par- 
ticularly if the taxpayer has not acqui- 
esced in the use of a formula. 

The factor of “dividend paying ca- 
pacity,” mentioned in the regulations, 
is deserving of perhaps the least weight 
in valuation, especially if it is proposed 
to determine value by capitalizing the 
dividend yield at the “going rate of in- 
terest.” An overly generous dividend 
policy may have weakened the working 
capital position of the company, which 
would not be reflected by application 
solely of the dividend formula. At best, 
“dividend paying capacity” (as con- 
trasted with “dividends paid”) should 
be used with discretion and the various 
other items of evidence must be consid- 
ered in connection with this factor. In 
the case of bond valuation, obviously 
the situation is entirely different and 
the elements of yield and security of 
yield are extremely important. 


Comparative Method 


Section 501 of the 1943 Revenue Act 
added a new sub-section (k) to Section 
811 of the code. This provides that a 
determination of an unlisted stock for 
estate tax purposes shall take into con- 
sideration, in addition to all other fact- 
ors, the value of securities of corpora- 
tions engaged in the same or similar 
line of business which are listed on an 
exchange. This is the most practical 
approach to the problem of valuation of 
closely held securities, even though it 
entails the greatest amount of work in 
the preparation of a skillful presenta- 
tion. 

That the courts are inclined to view 
values from a practical rather than a 
theoretical viewpoint is evidenced in 
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Adams Express Co. v. Ohio, 166 U.S. 
185; Helvering v. Safe Deposit & Trust 
Co., 95 F. (2d) 806; Havemeyer v. 
U. S. 59 F. Supp. 537. In the Adams 
Express Co. case, the court said: 


“It is a cardinal rule, . . . that what- 
ever property is worth for the purposes 
of income and sale, it is also worth for 
purposes of taxation. The value which 
property bears in the market, the amount 
for which the stock can be bought and 
sold, is the real value. Businessmen do not 
pay cash for property in moonshine or 
dreamland. They buy and pay for that 
which is of value and has power to pro- 
duce income, or for the purposes of sale.” 


In using this comparative method, 
effect is given to the multitude of factors 
influencing the opinions of investors 
generally; earnings, dividends, book 
value, net working capital, economic 
conditions, future prospects of the in- 
dustry, etc. 


Statistical Presentation 


It might be interesting at this point 
to insert an example of the method of 
presentation of the statistical factors in 
the comparative approach to valuation. 
The accompanying figures are all on a 
per share basis, adjusted to reflect capi- 
talization as of the valuation date, which 
in the assumed case is August 26, 1949. 
Since the most proximate year-end state- 
ments would be those of December 31, 
1949, and since presumably a fair esti- 
mate of earnings for the year could be 
made by the end of August, the agent 
would insist on using figures through 
1949, 

In Table I are shown the six signifi- 
cant statistical bases and the market 
values of the listed stocks. In Table II 
the market values are compared with 
the statistical factors and the resultant 
ratios shown both individually and as 





an average. Finally, these average ratios 
are applied to the statistical factors of 
the close corporation whose stock we 
are valuing. 

Applying the averages of the four 
listed stocks to the close corporation in- 
volved, we get: 

91% of $65 book value $59 
140% of $40 net working capital 56 


3.2 times 1949 net profit __. 48 
8 times 5-year average net 
profit ; 48 


1949 dividend on 8% yield basis 62 
5-year average dividend on 6% 
yield basis 50 


$54 


Average 


Thus, a possible range of 48 to 62 
is shown and a straight unweighted aver- 
age of 54. Without giving the detailed 
figures, the valuation under ARM 34 
might be figured just as a check against 
the above. The average book value of 
the close corporation stock for the pre- 
ceding five years was $59 a share. If a 
10% rate of return be used on the tangi- 
ble assets, the allowable five-year aver- 
age earnings would be $5.90 a share, 
or almost precisely the $6 average shown 
by the company. The agent who takes 
the straight formula approach would 
therefore probably propose book value 
or $65 a share as representing fair 
market value. 


Unusual Factors 


No formula is capable of producing 
as equitable a result, provided the final 
figure is adjusted or weighted to give 
effect to any unusual factors in the se- 
curities being valued. Such factors 
should be stressed when they have a 
bearing on the case. Guggenheim, 39 


BTA 251. 


Once a comparison with other com- 


TABLE I — Statistics on Comparable Competitor Companies 
with Listed Stocks 


Market Net 1949 5-Year 5-Year 

Per Share Price Book Working Net Average 1949 dverage 

Figures 8/26/49 Value Capital Profit Net Profit Dividend Dividend 
Company A 16 520 $13 $ 4 $2.30 $1.25 $1.00 
Company B 27 30 20 9 3.40 1.60 1.60 
Company C 30 40 20 10 3.30 3.00 2.10 
Company D 36 30 24 12 4.50 2.90 1.80 
Close Corporation 65 40 15 6.00 5.00 3.00 

TABLE II — Ratio of Market Values to Statistical Factors 

Net 1949 5-Year 5-Year 

Ratios of Market Book W orking Net Average 1949 Average 

Price To: Value Capital Profit Net Profit Dividend Dividend 
Company A 80% 120% 4times 7 times 8% 6% 
Company B 90% 135% 3 times 8 times 6% 6% 
Company C 75% 150% 3 times 9 times 10% 7% 
Company D 120% 150% 3times 8 times 8% 5% 
Average 91% 140% 3.2 times’ 8 times 8% 6% 
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panies affords a fair idea of what the 
particular security being valued might 
sell for if listed on an exchange, one 
of the first adjustments which should be 
made is that for lack of marketability. 
In Wood v. U. S., 29 F. Supp. 583, the 
court said: “It is generally recognized 
that unlisted stock in close corporations 
lacks marketability.” 


In arriving at a fair market value of 
bonds in a closely held corporation, an- 
other court said the purchaser of bonds 
“of such a closely held corporation 
would demand a discount if he should 
acquire only a fractional part of the 
bonds outstanding.” Paladino, T.C. 
Memo June 30, 1950. In de Guebriant, 
14 T.C. 611, the court found the shares 
of a minority interest in a closely held 
corporation worth less than their net 
worth valuation because the stock in a 
close corporation is hard to sell, “there 
being no other market except that af- 
forded by the few other stockholders.” 


Although earnings for preceding 
years are important in determining fair 
market value, such information must be 
modified to recognize the extent to 
future vary. A 
projection of this nature might be af- 
fected by such factors as non-diversifica- 
tion of products, dependence on patents, 


which prospects may 


saturation of post-war market, limita- 
tions of management, reduction of profit 
margins and the uncertainties of future 
events. In Maytag, BTA Memo, April 15, 
1940, aff'd. 125 F. (2d) 55, it was held 
that estimates of future earnings may 
be checked Against actual earnings, and 
if the actual earnings substantiate the 
estimate, such evidence may properly be 
considered. 


Pro and Con Factors 


Other special factors which might 
warrant placing a value lower than that 
arrived at through the straight statistical 
comparative method are: 


1. Importance of decedent in management 
and probable effect of his death on 
future of company. 


2. Lack of patent protection of products. 


7. 
3. Introduction of new competitive products 
and substitutes. 
1. Cyclical nature of industry. 
5. Condition of plant and equipment, and 
probable need for large capital expendi- 
tures. 


6. If plant is not owned, any unfavorable 
features in lease situation. 


. Unfavorable labor relationships. 


8. Lack of adequate accounting controls 
and methods. 
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Factors which might give the stock 
a value higher than that apparent from 
ua consideration only of statistical factors 
are: 

1. Is it “key” stock, that is, would its ac- 

quisition by one group or another afford 
control of company? 


2. If it constitutes majority holding, would 
its acquisition be attractive to larger 
company wishing to round out its line 
of products? 


3. If holding is minority one, is outside 
ownership abhorrent to management or 
majority owners to point where they 
would be willing to pay premium to ac- 
quire the stock? 

4. Does peculiar value attach to 
shares because of present economic con- 
ditions or scarcities? 


some 


5. Is it apparent that strong upward trend 
in earnings is continuing and probably 
will continue well into 
ture? 


foreseeable fu- 


Non-Corporate Interests 


The subject of valuation of partner- 
ships or sole proprietorships deserves 
special consideration which would re- 
quire more space than can be devoted 
to it here. In general, however, if the 
affairs of a partnership are wound up 
by the surviving partner, the value for 
tax purposes should be limited to the 
amount which the estate actually re- 
ceives. The same should be true if the 
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business is continued by the surviving 
partner under the terms of the Articles 
of Co-Partnership which provide a rea- 
sonable formula for determining the 
amount to be paid to the estate of the 
deceased partner in terminating the lat- 
ter’s interest. 


The problem most frequently en- 
countered in valuing business interests 
is what amount, if any, should be added 
to the asset value of the deceased part- 
ner’s interest for good will. On this 
point it was said in Newell, 25 BTA 773, 
“the greater the personal interest of a 
decedent in a going business, the less 
the good will is worth.” A good discus- 
sion will be found in Lawton v. Comm., 
6 T.C. 1093 where the court said, 


“Good will does not attach to a business 
or a profession, the success of which de- 
pends solely on the personal skill, ability, 
integrity, or other personal characteristics 
of the owner. ‘Ability, skill, experience, 
acquaintanceship, or other personal char- 
acteristics or qualifications do not consti- 
tute good will as an item of property.’ ” 

A recent case which carefully con- 
siders the subject is Bluestein, 15 T.C. 
101, in which the court said that the 
emphasis in valuation of good will 
should be placed on the relation between 
the tangible assets and profits, but only 
to the extent that those profits would 
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survive a change in management. A 
purchaser paying a price for good will 
is not paying for past profits in excess 
of a fair return on tangibles, but for 
future profits. There is an excellent dis- 
cussion also in Estate of Henry A. Mad- 
dock v. Comm., 16 T.C. No. 41. 


Restricted Stock 


The effect of restrictions on stock by 
reason of outstanding options or buy- 
sell agreements has not been uniformly 
treated, but in general, if certain re- 
quirements are satisfied, the courts usu- 
ally will uphold the use of the option 
price as the taxable value. If at the time 
of death the stock is subject to an op- 
tion to purchase it at a definite price 
or subject to an agreement of sale, there 
would be little doubt the price could be 
substantiated for tax purposes if the 
following elements were present: 


1. It is an arm’s length transaction. 

2. It was effective during lifetime as well 
as after death. 

3. A reasonable formula is provided for 
determining the price at which the stock 
shall be sold. 

4. Provision is made for periodic adjust- 
ment in such price. 

. Performance of contract is mandatory. 


vi 


6. Mutuality of agreement exists between 
all parties to the contract. 
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A word of caution should be injected 
here to avoid repetition of the over- 
sight of an executor in a recent case. 
A large block of stock of a close corpo- 
ration was subject to a binding restric- 
tion which substantially met the require- 
ments above. The corporation had the 
right to purchase its stock within a 90- 
day period at a formula price lower 
than the apparent fair market value. In 
the event of non-exercise by the corpo- 
ration, the other stockholders had the 
same purchase option for 90 days. The 
executor chose to use the optional valua- 
tion date of one year after death and 
upon audit of the return realized his 
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chagrin that since the close corporation 
stock actually had not been sold, it was, 
as of the critical date, free and unre- 
stricted stock. It was valued free from 
any restriction, resulting in a much 
greater tax than might otherwise have 
been assessed. This is not to say the 
option price could not be substantiated 
if one or more of the six elements were 
lacking, but rather that the presence of 
all of them would make the case practi- 
cally a perfect one. 


Case History on Restrictions 


Although early cases have held that 
restrictions on the sale of stock do not 
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preclude the Treasury from assessing a 
tax on its actual value, (Koch, 28 BTA 
363; City Bank Farmers Trust Co., 23 
BTA 663) simple logic and justice dic- 
tate that the value for tax purposes 
should be the value to the estate, sub- 
ject to existing restrictions. 


In Helvering v. Salvage, 297 U.S. 106 
the stock was burdened with restrictive 
covenants to resell at par although it 
admittedly was worth several times that 
amount. The Supreme Court held the 
proper valuation was par. An important 
case on this subject is Lomb v. Sugden, 
82 F. (2d) 166, which held that the 
value for taxation was limited to the 
option price because “that price was 
the most she could obtain for her stock 
in the natural course of events.” 


Wilson v, Bowers, 57 F. (2d) 682, 
held the shares which were subject to 
an enforceable option could be valued 
at no more than the option price. To 
the argument that the options might be 
permitted to lapse thus resulting in the 
stock “free” stock, 
Swan said. 


becoming Judge 


“Even if each was penniless, money 


could readily have been borrowed on the 
stock when it was worth nearly four times 
deal with 
that the 

market 


value because of the possibility that the 


the option price. We are to 


actualities: and the suggestion 


shares may have had a_ greater 
options would not be exercised seems too 
extravagant to require further refutation. 

the option holder's power to create 
a contract enforceable in equity was as 
effective to depress the value of the op- 
tion giver’s interest in the sub- 


would be the 


property 
ject to the option as con- 
itself 


option here involved was outstanding, the 


tract when created. So long as the 


property could not be sold for more than 

the option price.” 

The options in the Wilson and Bowers 
cases actually never were exercised but 
as to this the court observed that subse- 
quent events should not be considered 
in determining value at the time of 
death. Note that if the optional valua- 
tion date had been used by the executor. 
the stock would have been valued free 
from the option. 


In Worcester County Trust Co. v. 


Comm... 134 F. (2d) 578. the Tax Court 
sale and 


ignored a_ restriction 


adopted the Treasury valuation of exact- 


upon 


ly ten times average earnings. Here the 


court criticized the Board’s statement 
that the restriction left the value unaf- 
fected and said “in our view it must be 
said that the restriction necessarily has 
a depressing effect upon the value of the 
stock in the market. A commodity freely 
saleable is obviously worth more on the 


(Continued on page 252) 
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voiding _Mgebra in 


RESDUARY CHARITABLE BEQUESTS | 


OW frequently does the draftsman 

of a will prepare an instrument, 
legally perfect and in accord with the 
presumed intent of the testator, only to 
learn somewhat belatedly that he has 
created for the estate a mathematical 
monstrosity. Such a situation can arise 
under Section 812(d) of the Internal 
Revenue Code, which for estate tax 
purposes authorizes deduction of the 
value of transfers for public, charitable 
or religious uses. The difficulty stems 
from the provision therein that, if any 
death taxes are payable out of the be- 
quest to charity, the amount of the 
charitable deduction must be reduced 
by the amount of the death taxes. The 
executor thus finds himself in the un- 
enviable position of being unable to 
compute the tax until he knows the 
value of the gift to the charity, and 
unable to compute the amount of the 
charitable gift until he knows the value 
of the bequest. 


The problem first appeared under 
Section 403(a)(3) of the Revenue Act 
of 1918, when the Bureau of Internal 
Revenue took the position that although 
the statute made no mention of reduc- 
ing the charitable gift by the tax, such 
was the obvious intent of Congress. The 
Supreme Court in Edwards v. Slocum, 
264 U. S. 61, 44 Sup. Ct. 293, over- 
ruled the Bureau but the problem was 
re-created by Section 303(a) (3) of the 
Revenue Act of 1924 which expressly di- 
rected that the gift be reduced by the 
amount of the tax. In the Revenue Act 
of 1926, however, Congress took note 
of the manifold difficulties of compu- 
tation and eliminated the requirement 
of reduction. 


Under these circumstances, one may 
have expected the problem to have re- 
mained buried. In Section 807 of the 
Revenue Act of 1932, however, the pro- 
vision contained in the Revenue Act of 
1924 was resurrected. Since then there 
has been no change in the statute to 
alleviate the dilemma. 
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Interdependent Unknowns 


The mathematician recognizes the 
problem as one in which he has two 
variables, each of which must be known 
in order to determine the other. This 
type of problem can usually be solved 
by algebraic formulae. The complexity 
of the matter is multiplied, however, 
when there are introduced the state, Fed- 
eral basic and Federal additional taxes, 
all with variable rates. Accountants and 
mathematicians have succeeded in solv- 
ing the problem but only after pages of 
calculations based upon complex alge- 
braic formulae, enigmatic even to many 
intelligent executors. 


The question arises as to the means 
by which the difficulty can be circum- 
vented. To avoid the bequest completely 
is no solution to the conscientious lawyer 
intent on carrying out the legitimate 
desires of his client. It is in an effort to 
reduce the computation to the level of 
simple arithmetic that the following sug- 
gestion is made to the draftsman. 


Let us take a case where a testator 
desires to leave two-thirds of his residu- 
ary estate to relatives and the remaining 
one-third to charity. If the draftsman 
phrases his gift in the traditional form, 
namely, one-third of the residuary estate 
to the charity and two-thirds to the 
relatives, the executor is confronted with 


the problem discussed above. It is more- . 


over no solution to name a _ specific 
amount as the gift to the charity, be- 
cause any substantial change in the 
value of the estate between the date of 
the will and the date of death may seri- 
ously upset the relative proportions of 
the distributions intended by the testa- 
tor. 


Suggested Clause 


If, however, the draftsman uses langu- 
age similar to the following, he reduces 
the complex algebraic problem to a se- 
ries of simple arithmetical computations. 
At the same time, he has achieved for 


the testator substantially the same 
mathematical result which the testator 
desired. The suggested form of provi- 


sion is as follows: 


“I give, devise and bequeath to “X” 
charity that portion of my residuary 
estate having a value in whole thou- 
sands of dollars which will 
closely equal, but not exceed, one- 


most 


third of the value of my residuary 


estate after payment of all estate, 
succession, legacy or _ inheritance 
taxes.” 


In this way, the draftsman substitutes 
for the amount of the 
charitable gift a series of constants, for 
$100,000, $101,000, $102.,- 
000. By a few trial and error operations, 
the amount of the charitable gift in a 
whole thousand dollar figure is readily 


indeterminate 


example, 


reached. The computation of the tax is 
relatively simple and although the gift 
to the charity is not precisely one-third 
of the residue, the testator has achieved 
substantially the desired result. 


The foregoing computation is based 
on the principle of creating within the 
residuary bequest what might be de- 
scribed as a specific bequest to the 
charity with the residuary to the non- 
tax-exempt This device 
can also be utilized where the entire 


beneficiaries. 


residuary bequest is made to a charity. 
In this instance, the draftsman merely 
provides for a gift in whole thousands of 
dollars which will most closely approxi- 
mate, but not exceed, 100% of the resi- 
duary estate. There will be a small resi- 
due. of less than $1,000, which the testa- 
tor will need to dispose of. If he decides 
that it too shall be given to the charity, 
he need only direct that no deduction 
be made for death taxcs. The slight in- 
may result from 
such a provision will be negligible in 


crease in tax which 
comparison with the saving of time and 
expense involved in computing the tax 


under the traditional form of bequest. 
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Panel on Fiduciary Income Taxes 





BASIS FOR GAIN OR LOSS 


NDER Section 113 (a) (5) of the 
Internal Revenue Code, the basis 
of property acquired by bequest, devise 
or inheritance is the fair market value 
of the property at the time of acquisi- 
tion. Generally, the time of acquisition 
is the date of death. If, however. the 
right of optional valuation, provided by 
Section 811 (j) of the Code, is elected 
for the purpose of computing estate 
taxes, the time of acquisition becomes 
the date one year after the date of death. 
If the optional date is used. the value 
at the date of disposition is taken as to 
any assets sold or distributed during the 
intervening year. This basis also applies 
to the property in the hands of the estate 
as well as in the hands of the heirs of 
the decedent. 
The inventory 
would appear to arise only in the case 


valuation problem 
of a sole proprietorship conducted by 
the decedent, since in other cases the 
aggregate of the business interest, rather 
than its component parts, would appear 
to be the taxable item. The Bureau has 
now ruled that the sale of a partnership 
interest is the sale of a capital asset 
rather than the sale of its component 
parts. and the same theory would apply 
to the passing of an interest at death.! 
A voluntary disposition of a sole pro- 
prietorship interest requires that the 
selling price be matched against the par- 
ticular assets for the purposes of measur- 
ing the gain or loss and determining the 
tvpe of gain realized, and an analogy to 
the passing of an interest at death would 
appear to exist.* 


Treatment of Inventory 


If an inventory of a going business 
is included in an estate for the purpose 
of measuring the Federal estate tax, 
then this inventory should be treated in 
the hands of the person acquiring the 
property, just the same as would be any 
item of property which had been so 
taxed. The respective items of inventory 
would take a new cost basis measured 
oy their fair market value at date of 

‘GCM 26379 CB 1950-10-13353. 


Williams v. McGowan, (CCA 2, 1945) 152 Fed. 
i2d) 570. 


AvriLt 1951 


CARL A. STUTSMAN, Jr. 


Member of California State Bar; Los Angeles 


These two articles continue the series of 
answers, begun in the January issue, to 
questions submitted to the Panel on In- 


come Taxes on Estates and Trusts, spon- 
sored last year by Title Insurance & Trust 
Co. of Los Angeles. The material has 
been brought up to date. 





acquisition. Presumably the best  evi- 
dence of this value would be the re- 
placement cost to the business. 


If an appreciation of book value were 
established through such _re-valuation, 
it might be argued that this was simply 
a realization of ordinary income “in 
respect of” the decedent, when the per- 
son acquiring the property liquidated it, 
especially if the operation of the busi- 
ness were continued by the executor or 
heir. However. Section 126 of the Code 
applies only to income in respect of a 
decedent. The Regulations refer to this 
as income to which he is entitled at the 
date of his death.* The appreciation in 
value of unsold inventory is not the 
equivalent of taxable it is 
simply an increment which has not been 


income: 


realized.4 

This appreciation would appear to re- 
quire a “closing” and “opening” inven- 
tory as of the date of acquisition. The 
final income tax return of the decedent 
would also require such a “closing.” but 
not at a stepped-up figure: otherwise the 
taxable income for the period would be 
understated. In effect, the opening in- 
ventory of the estate or heir would be 
at a new figure not necessarily consist- 
ent with the closing inventory of the de- 
cedent, the estate or heir taking “cost” 
as the basis. If the decedent had used 
the cost or market. whichever is lower, 
method of valuing inventory and the 
market value at the estate tax valuation 
date were lower than cost, the two valu- 
ations would coincide. Presumably the 
estate could elect the same 
method of valuation, in which case his 
opening inventory figure would have a 
cost figure and market figure which were 
the same and also the same as the clos- 
ing figures for the decedent. 


8Reg. 111, Sec. 29.126-1. 
‘Burnet, 2 TC 897 (Acq.). 


or heir 


If the items of an inventory were 
includible in the gross estate and the 
executor elected to value the estate under 
Section 811 (j) of the Code, it would 
appear that all items disposed of during 
the intervening year would have to be 
valued at the disposition date; obvious- 
ly, an infinitely complex problem but 
one that would appear to be posed under 
the requirements of the law, if the ad- 
vantage still weighed in favor of the op- 
tional valuation. If the business were 
operated during the intervening year 
without a customary replacement of 
items sold, valuation of such items would 
be covered by the provisions of Section 
511 (j) respecting the valuation of as- 
sets disposed of during the intervening 
year if the optional date were selected. 
Otherwise, the assets would have to be 
valued at the date of death to avoid an 
escape of tax. If, on the other hand, such 
items were replaced in the normal course 
of business, the Commissioner might be 
willing to accept the value at the op- 
tional date of the items on hand, in 
lieu of the necessary valuation at the 
intervening dates of disposition. The in- 
teresting problems posed by this situa- 
tion have yet to be considered by either 
the Bureau or the courts. 


Possible Savings 


The fact that property passing by will 
takes a new income tax basis frequently 
offers opportunities for an overall tax 
saving which should never be over- 
looked. In other words, the values on 
which estate and inheritance taxes are 
computed and paid may produce later 
depreciation and capital gain savings 
on income tax returns that will make the 
death tax burden seem much less dis- 
turbing in retrospect. These off-setting 
matters are, of course, to some extent 
speculative, but in many cases they can 
be predicted with some accuracy. At any 
rate, the opportunities should not be 
discounted for the establishment of 
favorable bases for future use in prep- 
aration of the estate and inheritance tax 
returns. Although the estate tax valua- 
tions do not have to be accepted by the 
income tax Revenue Agent, nevertheless, 
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they would in all cases be persuasive 
and are generally acceptable. 

In this connection it is important to 
recall that if property is transferred by 
a gift which is later taxed as having 
been made in contemplation of death, 
or if the transfer is taxable because it 
becomes effective at or after death, the 
basis remains that of the transferor even 
though the property is includible for 
estate tax purposes. If, therefore, the 
property has appreciated in value at the 
time of death, an estate tax is payable 
on this increase without the necessary 


















receipt of a commensurate basis advan- 
tage.” 
Trust Property 

The basis of property acquired by a 
trust is dependent upon the manner in 
which the trust is created. If by an inter 
vivos gift from the trustor, the basis 
of property in the hands of the trust is 
the same as it had in the hands of the 
donor. If such basis is greater than the 
fair market value of the property at the 
time the trust was created, the basis is 


.. Leading large city bank stocks 
: are selling only slightly higher than 
before Korea, although most other 
equities have advanced sub- 
stantially during this period. 
Banks offer a considerable de- 

gree of earnings and dividend 


stability under conditions 





likely toexist in a mobilization 












economy. A fair yield is pro- 
vided by present dividend 
rates and in some instances 
dividend increases are possi- 
ble. Market prices of most 
issues are below ultracon- 
servative book values. 
Bank equities appear par- 
ticularly suited to “Pru- 
dent Man” investment. 
Selected bank stocks, 
moreover, appear at- 


tractive at this time for 








conservative-minded 


We will be 
pleased to send 
copies of this 
helpful Report to 
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individual 


individual investors. 
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reduced to such fair market value for 
the purpose of determining loss on a sub- 
sequent disposition.® The reason for this 
qualification is to prevent the tax ad- 
vantage of a gift transfer of loss produc- 
ing property from one taxpayer to an- 
other who could gain a greater advan- 
tage from the deduction. 

If the trust is created by an inter vivos 
transfer which does not constitute a 
gift, the basis of property is the basis 
of the trustor, increased by the amount 
of gain or decreased by the amount of 
loss recognized to the trustor under the 
law of the year in which the transfer was 
made.‘ If the trust is a_ testamentary 
trust. the basis of the property is its 
fair market value at the date of estate 
tax valuation the same as it would be 
with respect to any other property pass- 
ing by will.S As to property purchased 
by the trustee, the basis is cost just as 
it would be to any other taxpayer.” 

The basis for determining allowable 
depreciation is the same as that for de- 
the value at the 
date of acquisition if the property passes 


termining gain or loss 


by will. or the donor's basis if it passes 
by gift.’ 

Debts due to a decedent for profes- 
sional services rendered constitute assets 
of the taxable gross estate. but they 
obtain no basis to be recovered tax free 
since Section 126 (a) (3) of the Code 
provides that the payments would con- 
stitute income in the hands of the recipi- 
ent just as they would have been to the 
decedent had he lived to receive them. 
The effect and extent of this section have 
been ably discussed by Mr. Willis."! 
“IRC 113(a) (2). 

7IRC 113(a) (3). 

“Reg. 111, Sec. 29.113(a) (5)-1(b). 

“Reg. 111, Sec. 29.113(a) (2)-1(d); Sec. 29.113 
(a) (3)-1(e). 

“TRC 114(a). 

"See March T&F, p. 177. 


A A A 


Tax Practice by CPA’s 

The House of Delegates of the Amer- 
ican Bar Association has approved a 
Statement of Principles relating to prac- 
tice in Federal income taxation. Sub- 
mitted in behalf of the National Confer- 
ence of Lawyers and Certified Public Ac- 
countants, the text of the statement will 
be released after it has been passed upon 
by the Council of the American Institute 
of Accountants meeting in May. 


a: & 6 
Virginia Trust Meet 
The annual meeting of Virginia trust- 


men, formerly held in the Fall, was held 
in Richmond on April 13. 
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Treatment of Capital Gains and Losses 


ALVA C. BAIRD 


Member of California State Bar; Los Angeles 


ECTION 117 of the Internal Reve- 

nue Code relating to the sale or ex- 
change of capital assets applies to estates 
and trusts. The administrators of such 
entities report these gains and losses as 
if the estate or the trust were an individ- 
ual taxpayer. If the property was ac- 
quired by the estate or trust by pur- 
chase, upon a reinvestment of assets, 
the cost and the date of the acquisition 
govern for capital gain and loss pur- 
poses, just as in the case of an ordinary 
individual. If, the 
question was acquired as a part of the 
original estate or trust corpus, different 
rules apply. 


however. asset in 


(a) Estates—Property acquired from 
the decedent has a basis in the hands 
of the executor equal to the fair market 
value at the date of death. The holding 
period of such assets dates from the 
decedent’s death. These rules also apply 
in determining the basis and holding 
period of those who eventually receive 
the property upon distribution of the 
estate.! 


and holding period of a testamentary 


Testamentary Trusts—The basis 
trust are the same as those relating to 
estates. The basis is the value at the date 
of death; the holding period commences 
at that 
value the property for estate tax pur- 


date. If the executor elects to 
poses as of one vear after the death of 
the decedent, the date of valuation em- 
ploved under that election will be con- 
trolling in determining the income tax 
basis of the property in the hands of the 
executor, devisee. trustee. or beneficiary. 


This exceptional treatment. however, 
apparently does not apply to the hold- 
ing period of the assets in the hands of 
the executor or those who thereafter re- 
ceive the property. An informal letter 
ruling from the Commissioner’s office. 
dated September 24. 1946, holds that 
the date of death marks the beginning of 
the holding period of capital assets 
transmitted at death, regardless of 
whether or not the optional date under 
8ll (j) 


the property.” 


Section was used in valuing 


‘Sec. 113(a) (5) and 117(h) (2), LR.C. 
Special Ruling, 464 C.C.H. Para. 6296; see also 


Kumler, Special Holding Period Problems, 1948 
Major Tax Problems, U.S.C. Tax Institute (P-H 
1949) 233 at p. 241. 


Aprit 1951 


The value at the date of death or the 
optional valuation date determines the 
basis of property received by an ulti- 
mate beneficiary of a testamentary trust, 
even though he had no present enjoy- 
ment of the property until the termina- 
tion of one or more life estates after 
the testator’s death. Similarly, although 
his interest may have been contingent 
for many years after the date of death, 
his basis is still the value at the date of 
death.* 


(c) Inter Vivos Trusts—A transfer to 
an inter vivos trust is treated as any 
outright gift. As such, the donor’s basis 
is carried-over to the trustee and bene- 
ficiaries. Similarly the period during 
which the donor held the particular as- 
set is added to the period during which 
the trustee or beneficiary retains the 
property for purposes of determining 
whether long or short-term gain or loss 
is produced on the eventual sale. If. 
however, a loss results under the preced- 
ing rule, the basis will be the donor’s 
carried-over basis or the value of the 
asset at the time of the transfer to the 
If the value 
at the date of the transfer is the lower. 


trust. whichever is lower. 


that date will also mark the beginning 
of the holding period.* 


It should be noted that these rules 
apply even though. for estate tax pur- 
poses, the transfer in trust is considered 
io have been made in contemplation of 


death.” 


Where a 
not exercised 
prior to death, the period of holding 
capital assets by the trustee starts to run 


(d) Revocable Trusts 


power of revocation is 


from the date of the grantor’s death and 
not from the date the assets were trans- 
ferred to the trustee.® The term 
able trust” has been defined more nar- 


“revoc- 


rowly in this regard than it has in con- 
nection with the section taxing the in- 
come of such a trust to the grantor. 


*Helvering v. Reynolds, (1941) 313 U.S. 428, 61 
S. Ct. 971, 25 A.F.T.R. 1250; Melcolm Clifton Dav- 
enport, 6 T.C. 62 (1946). 

‘T.T. 3453, 1941-1 C.B. 254. 


5‘Wurlitzer v. Helvering, 81 Fed. 
A.F.T.R. 442. 

"See. 113(a) (5) I.R.C.; G.C.M. 19347, C.B. 1938- 
1, p. 218; Fifth Avenue Bank of New York, Trus- 
tee (Westinghouse) v. United States, 94 Ct. Cl. 
640, 28 A.F.T.R. 491; see Commissioner v. Betts, 
123 Fed. (2d) 534, 28 A.F.T.R. 346 (CCA ‘Tth 
1941) relating to a contingent right of revocation. 


(2d) 928, 17 


Likewise, the estate and gift tax laws 
take a broader view of the term than 
does Section 113 (a) (5), which relates 
to the basis and holding period. For 
that section to apply, and the revocable 
trust to be treated as a testamentary 
trust for capital gain and loss purposes, 
the trustor may have reserved the power 
to revoke unto himself alone. It is not 
enough that some other person, with or 
without an adverse interest, has such 
power.’ The trustor may have retained 
such control of the property that its 
income will be taxed to him and he may 
be treated as the owner for purposes of 
gift and estate taxation. Nevertheless, 
the property is not “transmitted at 
death,” within the meaning of the basis 
and holding period requirements, unless 
the trustor, himself, could have revoked 
the trust. The correlation in our tax 
structure is far from complete.* 


Power of Appointment —For tax 
purposes, property 
upon the exercise or non-exercise of a 
general power of appointment is con- 
sidered to have acquired it from the 
donee of the power, i.e., the one who ex- 
ercised or failed to exercise the power. 
Accordingly. the basis of such prop- 
erty is the value at the donee’s death 
or the optional valuation date thereafter. 
The holding period commences at the 
donee’s death.® This applies to estates 
and trusts. as well as individuals. 


one who _ receives 


Allocation of Gain or Loss 


Capital gains and losses of an estate 
or trust are taxable to or deductible by 
the estate or the trust, as the case may 
be. Only if the gain is currently dis- 
tributed to the beneficiaries are they 
taxed on it. Only if the capital loss is. 
by the terms of the will or trust instru- 
ment, chargeable against income may 
the beneficiaries deduct the loss on their 
individual returns." 

When an executor or a testamentary 
trustee distributes assets in kind to lega- 
tees or beneficiaries, unexpected tax 
problems may result. For example, if a 
trustee is to pay $20,000 or its equiva- 
lent in property to a beneficiary when 
he reaches a certain age, the transfer of 
assets presently worth that amount may 
be held to constitute a sale or exchange. 
Thus, if these assets were worth $15,000 
at the decedent’s death. the trustee re- 


7TMinnie M. 
(A). 

8See the interesting case of J. Kiefer Newman, 
Jr. (1944), 4 T.C. 226, an opinion by Judge Opper 
and a strong dissent by Judge Murdock. 

"Sec. 113(a) (5) I.R.C.; Cooke v. U.S., 40 Fed. 
Supp. 22, 28 A.F.T.R. 85 (D.C. Penn. 1941). 

lolrma L. Harris, 5 T.C. 493 (1945); Seott on 
Trusts, Sec. 233. 


Fay Trust, (1940) 42 B.T.A. 765, 
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alizes a gain of $5,000 from this trans- 
action."! This result has also been ex- 
plained in terms of constructive receipt 
of income by the trust or estate.!* If 
this $20,000 were distributed in satis- 
faction of a cash bequest for that 
amount, the result is the same as if the 
assets themselves had been distributed. 
In the latter case, the executor construc- 
tively receives the gain and is taxed on 
it just as in the former case. In this 
situation, the basis of the assets in the 
hands of the distributee will be the value 
at the date of distribution, not the date 
,of death. He acquires them by purchase 
(in exchange for his right under the be- 
quest) and not by inheritance.'* 


Charitable Deductions and 
Capital Gains 


The recent decision of the Supreme 
Court in U. S. v. Benedict'* reveals 
other problems in the treatment of capi- 
tal gains of trusts and estates. A trust 
had long-term capital gains of $60,000. 
Of this amount $30,000 was distributed 
to charities. The trustee reported one- 


llKenan v. Comm., 114 Fed. 
A.F.T.R. 607 (CCA 2d 1940). 


12Tax L. Rev. 372 (1949). 


Sherman Ewing, 40 B.T.A. 912 (1939) Acq., 
1941-1 C.B. 4. 


14(1950) 338 U.S. 692, 70 S. Ct. 472. 


(2d) 


217, 25 


trust 
services 


chicago 


half of the gains, or $30,000. From this 
amount it deducted the charitable con- 
tributions, leaving no taxable net in- 
come, although an additional $30,000 
was received. The Court held, however, 
that only the one-half of gains taken into 
account constitutes gross income. From 
this, a proportionate part of the contri- 
butions attributable to the recognized 
gains is deductible. Thus, $15.000 is al- 
lowed as a charitable deduction, leaving 
a taxable net income of $15,000. 

In a separate opinion, Mr. Justice 
Frankfurter pointed out that the result 
sought by the trustee could have been 
accomplished if the draftsman of the 
trust instrument had been astute enough 
to allocate all charitable contributions 
from ordinary income and not from 
capital gains. In that case, the desired 
tax minimization is possible.’® 





The example above, which involves no ordinary 
income, would, of course, not be benefited by such 
a provision. 


A A A 


Canada, France Remove 


Double Tax 


Agreements between Canada _ and 
France for removing double income and 
succession duty taxation were signed in 
Paris on March 16. 


Uniform Laws Sponsored by 
Kansas Trust Division 


Milton F. Barlow, executive vice presi- 
dent and trust officer of the Johnson 
County National Bank and Trust Co., 
Prairie Village, was elected president of 
the Trust Division, Kansas Bankers As- 
sociation, at its annual conference in 
Topeka on March 22. William H. Ver- 
non, vice president and trust officer of 
Hutchinson State Bank, was designated 
vice president of the Division, and the 
Robert C. 
of the 


new secretary-treasurer is 
Guthrie, trust officer 
National Bank of Topeka. 


assistant 


The meeting featured discussions on 
common trust funds, commercial bank- 
attitude trust 
trust examiners’ views, and new busi- 
ness. On the latter subject, Albert Journ- 
eay, vice president of The Purse Com- 


ing’s toward business, 


pany at Chicago, described the oppor- 
tunities for growth through “referred 
trust business.” (See article on this topic 
in March T.&E., p. 157.) With Trust 
Division model 
statutes have been enacted. (See Legis- 
lation report in this issue.) What with 
its model Probate Code passed in 1939 


sponsorship, several 


Kansas has one of the most progressive 
bodies of fiduciary law in the nation. 


Wren you need a fiduciary in Chicago, American 


National Bank and Trust Company stands ready to 


serve your requirements fully and efficiently. The 


experience and friendly co-operation of our Trust 


officers can help you achieve your purpose, for 


individuals, estates or corporations. You are cordially 


invited to call or write about any of our trust 


department services, or your own particular problem. 


AMERICAN NATIONAL BANK 
AND TRUST COMPANY OF CHICAGO 


MEMBER FEDERAL 


LASALLE AT WASHINGTON, 
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DEPOSIT INSURANCE CORPORATION 


CHICAGO 90 
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Bankers and their counsel are faced today with 








od a veritable barrage of paper—regulations—amendments to regu- 
vic Fe lations—rulings and decisions interpreting the laws and regulations 
ae ae —orders, instructions, forms, and so on. 
del This flood of paper is not to be dismissed lightly. 
ziS- ack 
ith For along with today’s emergency control orders affecting the 
139 as use of credit, banks are required to comply with provisions of more 
ive ee than a hundred federal laws. Actually, there’s hardly a single phase 
S of banking operations that is not subject to federal control of one 
sort or another. 
If following these federal banking laws, and interpretations under 
them, is one of your responsibilities—if you must have the right an- 
swers to questions arising under federal regulations and controls . . . 
. have you ever thought how downright helpful it would be: 
—to get everything on this whole broad field, 
—regularly each week, from one source, 
—all arranged, organized, and indexed 
. » - SO you can always find what you want, when you want it? 
Increasingly these days, those whose interests encompass banks 
and banking under federal supervision are getting just this kind of 
practical, dependable assistance through sub- pr 
scription for the swift, weekly issues of CCH’s 
FEDERAL BANKING LAW REPORTS. Your sub- 
L scription is invited. 
humnen ag Seaenes 
Write for complete details 
Hasler of Ris Artelney 
NARA SAAANANNARANARAAR ARABS ; CLEARING, HOUSE, SAAN 2INé ae 
PUBLISHERS OF TOPICAL LAW REPORTS 
CHIcAGo 1, New York 18 WASHINGTON 4 
214 N. MICHIGAN AVE. S22 FiFtH Ave. 1329 E Street. N.W. 
CCH TOPICAL LAW REPORTS \| 
° 
TES 
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She 5 Funds of 


Stocks reported by Aigeltinger & Co., as most popular 1950 year-end holdings of more 
than 158 open- and closed-end investment companies (assets then exceeding $3.5-billion) : 













POPULAR MUTUAL FUND INVESTMENTS 











Si 









—_ ee No. Trusts % of 
anking By Market Value Ownin Issue 
GROUP SECURITIES, INC. oo an aieial > ee 
Incorporated 1933 
3 l International Paper 52 9.29% 
* 4 2 Continental Oil 69 9.58 
2 3 Amerada Petroleum 24 14.80 
THE FULLY ] 1 Gulf Oil 67 4.03 
5 5 Texas Co. 54 257 
ADMINISTERED 16 6 Kennecott Copper 63 3.36 | 
9 7 Standard Oil (N. J.) 58 0.96 i 
17 8 B. F. Goodrich Co. 43 14.95 
FUND 24 9 Standard Oil (Calif.) 42 1.80 
12 10 General Electric Co. 68 1.62 
A Balanced Fund 7 1] E. |. du Pont de Nemours 53 0.59 | 
23 12 Standard Oil (Indiana) 50 2.38 
* 1] 13 Phillips Petroleum 53 4.49 
8 14 Montgomery Ward & Co. 56 S12 
THE COMMON 19 15 Union Carbide & Carbon aa 1.36 
13 16 Sears, Roebuck & Co. 43 1.68 
STOCK FUND 15 17 Westinghouse Electric 58 3.93 
33 18 Celanese Corp. of America 41 7.21 
: . 41 19 Monsanto Chemical 46 5.70 
A Diversified Investment 6 20 General Motors Corp. 62 0.44 
in Listed Companies 21 United States Steel 38 1.59 
* 21 22 United Gas Corp. 62 8.06 
35 23 Dow Chemical 37 3.59 
i 24 American Viscose 33 6.52 
TRE LOW PRICED 40 25 Southern Pacific 38 6.60 
26 Bethlehem Steel 43 355 
STOCK FUND 27 Atchison, Topeka & Santa Fe 38 4.27 
22 28 Middle South Utilities 45 14.62 
ve 34 29 International Nickel 33 2.80 
37 30 Skelly Oil Co. 26 7.44 
30 31 Humble Oil & Refining 20 0.78 
THE GENERAL 46 32 Cities Service Co. 34 4.37 
25 33 International Business Machines 28 2.40 
BOND FLIND 28 34 Louisiana Land & Exploration 21 13.71 
50 35 Phelps Dodge 39 4.21 
2D Gandieeds 36 Ohio Oil Co. 38 1.68 
‘ y : 37 Socony-Vacuum Oil 39 1.66 
Diversified Bond Fund 20 a American Gas & Electric 14 5.27 
we 39 Pure Oil 40 6.97 
14 10 Youngstown Sheet & Tube 10 PY i 
THE INSTITUTIONAL 14 1] Chrysler Corp. 13 217 
12 Niagara Mohawk Power 28 8.20 
29 43 Johns-Manville Co. 13 8.50 
BOND FLIND 10 14 North American Co. 33 4 | 
26 45 Central & South West Corp. 1] 11.57 
A High-Grade Bond Fund 16 Chas. Pfizer & Co. 20 9.43 
17 American Cyanamid 37 4.48 
* 40 18 Eastman Kodak 3 1.87 
36 49 American Natural Gas 36 12.12 
GROUP SECURITIES, INC. 50 Aluminum Co. of America 37 3.03 
Incorporated 1933 aennaal 
VIRGINIA TRUST COMPANY is the first and | 
oldest institution in Virginia authorized by 
charter to conduct a fiduciary business, and has 
h d served continuously for fifty-nine years in the 
deren cmagemheadin = capacity of Executor, Administrator, Guardian 
17 Industry Classes write to 
Wire and Trustee. 
DISTRIBUTORS GROUP, /7e “ar 
INC. irginia Trust Company 
63 Wall Street, 821 East Main Street, | Oe Virginia 
New York 5, N. Y. Established 1892 
os 





Member Federal Deposit Insurance Corporation 
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Leverage for Stock Investment Stability 


THOMAS W. PHELPS 


Asst. to Chairman, Socony-Vacuum Oil Co. 


HE important thing in considering 

the investment characteristics of 
major industries is to see why the earn- 
ings of some industries are usually more 
variable than others, rather than to try 
to memorize any list of stable and un- 
stable earners. If you know what makes 
an industry stable or unstable, you can 
recognize when changing conditions 
may make a normally unstable industry 
a steady earner for a period of years, 
and vice versa. War, for example, may 
insure capacity operations for makers 
of steel and heavy machinery, not only 
while the fighting is on, but to fill de- 
ferred demands when it is over. 


In investing, as in many other walks 
of life, rules may guide our thinking 
but they never should be permitted to 
become substitutes for thought. 

What gives an industry leverage and 
why does leverage affect its stability ? 
Solely from the point of view of invest- 
ors, leverage due to uncontrollable wage 
costs is worse than leverage due to a 
pyramided capitalization because wages 
in such circumstances are so often on a 
ratchet -— they won't go down when 
prices go up. Occasionally you can buy 
that kind of one-way leverage in a par- 


In address at the New School for Social Re- 
search, March '51. 


ticipating preferred stock. The danger is 
that when a company feels it necessary 
to issue that kind of one-sided bargain 
stock, its prospects may be so poor that 
even the preferred claim on its earnings 
may be of no value. Obviously when any 
group in our society succeeds in carving 
out for itself a participating preferred 
position in an industry everyone else 
involved in that industry is pushed 
farther out toward the end of the limb. 


Many industries are subject to more 
than one type of leverage. For example, 
the companies in them may be faced not 
only by relatively large and rigid wage 
costs but also must meet large prior 
claims of bondholders and_ preferred 
stockholders before the common stock- 
holders can sit down to dinner. Some 
of you doubtless are thinking of certain 
railroads in this connection, and you are 
on the right track. 

Another important type of leverage 
is found in industries where the value 
added by manufacture is a relatively 
small part of the selling price of the 
finished article. Companies in such in- 
dustries are extremely vulnerable to 
fluctuations in the prices of their prod- 
ucts. How does that leverage work? Let’s 
consider two purely hypothetical com- 
panies. One bakes bread and cake. The 


LORD, ABBETT & CO. 


AFFILIATED FUND 


AMERICAN BUSINESS SHARES 


Prospectuses on request 


LORD, ABBETT & CO. 
63 Wall Street, New York 


ATLANTA 
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LOS ANGELES 


other butchers beef. Let us suppose that 
the butter, eggs, sugar and flour used 
by the baker account for 20% of the 
selling price of his finished product, the 
balance being fuel for his ovens, wages, 
depreciation, packaging and 10% profit. 
Obviously, if the price of his raw mate- 
rials falls 10%, if all other costs remain 
the same, and if he still is able to sell 
at 10% profit, his price will be cut by 
2%. That is just 20% of the profit he 
hoped to make on the bread and cake 
baked with the higher cost raw mate- 
rials, so his inventory loss, assuming he 
cut prices immediately, would be really 
no loss at all but merely a reduction of 
hoped-for earnings. 


Because relative stability of demand 
for a product can be nullified invest- 
mentwise by such leverage facters as 
pyramided capitalizations and uncon- 
trollable labor costs, it is dangerous 
to particularize about the investment 
characteristics of major industries. In 
general, however, those industries are 
most stable which meet some or all of 
the following criteria: 

(1) Their products should be con- 
sumed currently. 


(2) Their payroll should be low rela- 


Jwitation... 





Write for complete, impartial 
information about any pub- 
licly offered Mutual Funds. 

Some Mutual Funds (with- 
in the limits of normal market 
risk) offer higher income than 
others—some stress stability 
of principal—others empha- 
size long-term appreciation. 
The ‘‘best’”’ Mutual Fund is 
the one that most closely fits 
your needs. Careful selection 
is important. 

Our service covers all types 
of Investment Company 
shares to meet the special 
needs of both institutional 
and private investors. Address 
the Manager, Mutual Funds 
Department. 


Kidder, Peabody & Co. 


FOUNDED 1865 
Members New York Stock and Curb Exchanges 
Uptown Office 10 E. 45th St., N. Y. 17 
MUrray Hill 2-7190 
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tive to the value of their products, or 
their sales. 


(3) Their payroll should be low 
relative to the value added by manu- 
facture or they should own their raw 
material sources. 


Businesses which qualify under all 
three headings include the cigarette, 
chewing gum, liquor, condensed milk, 
ice cream and cheese, petroleum, flour, 
soap, fertilizer and chemical. 


AMERICAN VISCOSE 
CORPORATION 


Dividend Notice 


Directors of the American Vis- 
cose Corporation at their regular 
meeting on April 4,1951, declared 
dividends of one dollar and 
twenty-five cents ($1.25) per share 
on the five percent (5%) cumu- 
lative preferred stock and fifty 
cents (50¢) per share on the com- 
mon stock, both payable on May 
1, 1951, to shareholders of record 
at the close of business on April 
16, 1951. 


WILLIAM H. BROWN 
Secretary 


Southern California 
Edison Company 


DIVIDENDS 


COMMON DIVIDEND NO. 165 


PREFERENCE STOCK 
4.48% CONVERTIBLE SERIES 
DIVIDEND NO. 16 


PREFERENCE STOCK 

4.56% CONVERTIBLE SERIES 

DIVIDEND NO. 12 
The Board of Directors has author- 
ized the payment of the following 
quarterly dividends: 

50 cents per share on the Com- 
mon Stock; 

28 cents per share on the Pref- 
erence Stock, 4.48% Convertible 
Series ; 

281, cents per share on the Pref- 
erence Stock, 4.56% Convertible 
Series. 

The above dividends are payable 
ae 30, 1951, to stockholders 
oO 


At the opposite extreme are such 
businesses as the manufacture of ma- 
chine tools, elevators, furniture, clocks 
and watches and sewing machines. 


There are at least two considerations 
more important: management, and out- 
look for growth in use of the industry’s 
products. 


Perhaps the most important forecast- 
ing indicator insofar as management is 
concerned is its interest in research. 
American oil companies spend about 
$100,000,000 a year on research which 
not only goes far to explain the fact 
that today’s sales of oil products in this 
country are roughly six times what they 
were in 1920, but underwrites the pros- 
pect that they will continue to gain abso- 
lutely and relatively over the years to 
come. Only by constantly improving its 
product is any industry able to continue 
to forge ahead in these days when 
science is wiping out so many of the 
lines that used to separate one industry 
from another. Sometimes | think the 
best thing that could be said about the 
oil industry from an investor’s point of 
view is that gasoline (before taxes) cur- 
rently is selling at about the same price 
at which it sold 25 years ago notwith- 
standing that two gallons of the product 
that goes into your tank now will do 
as much work, measured by any stand- 
ard, as three gallons did back in 1925. 


Judging by the experience of some 
other nations, and projecting some of 
the political tendencies of our own coun- 
try into the future, the day may come 
when the most important investment 
characteristic of a major industry will 
be its susceptibility of government op- 
eration. How can we measure that? His- 
tory will help us some—the history of 
those countries which have sovialized 
some of their leading industries. Logic, 
I think, may help us more. Generally 
speaking, and the development of the 
atom bomb is the exception that proves 
the rule, governments operate at least 
disadvantage in fields which are cut and 
dried. Bureaucrats, generally speaking, 


do not get that way by taking chances. 
Industries that are aggressively develop- 
ing new products and raw material 
sources are likely to remain free. 
a & & 
Mutual Fund Preferences 


Open-end investment companies em- 
phasizing common stocks of American 
business in their investment holdings 
are substantially favored over those of 
other types of individual investors, ac- 
cording to Kenneth S. Gaston, chairman 
of the board of Group Securities, Inc. 
A recently completed survey, that sam- 
pled over 400 investment dealers in all 
sections of the country, shows that the 
preference for shares of companies pri- 
marily invested in common stocks is 
divided between common stocks of in- 
vestment quality paying good dividend 
income, and common stocks in lower 
price ranges showing accelerated profit 
possibilities under the defense program. 





oe 


| 
Locks & Builders’ Hardware 


/ Material Handling 
Equipment 


LE & TOWNE 


24%h Consecutive Dividend || 
Since 1899 
On March 8, 1951, dividend No. 249 
of fifty cents (50¢) per share was 
declared by the Board of Directors 
out of past earnings, payable on 
April 2, 1951, to stockholders of rec- 
ord at the close of business March 
Fea F. DUNNING 


Executive Vice-President and Secretary 


THE YALE & TOWNE Mec. Co. 








“| THE COLUMBIA 
Ea GAS SYSTEM, INC. 


The Board of Directors has declared this day 
the following regular quarterly dividend: 


Common Stock 
No. 66, 20¢ per share 
payable on May 15, 1951, to holders of record 
at close of business April 20, 1951. 


Dare Parker 
Secretary 


April 5, 1951 











EXTRA DIVIDEND 


OPERATING UNITS 


* AMERICAN 
TYPE FOUNDERS 


DAYSTROM 
ELECTRIC 
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record April 5, 1951. Checks 
will be mailed from the Company's 
office in Los Angeles, April 30, 

1951. 
P.C. HALE, Treasurer 


March 16, 1951 





The directors of Daystrom, Incorporated 
(formerly ATF Incorporated) have declared 
an extra dividend of 50 cents a share, in addi- 


tion to the regular quarterly dividend of 25 
cents per share, both payable May 15, 1951, 
to holders of record April 27, 1951. 


March 27, 1951 





DAYSTROM 
FURNITURE 


DAYSTROM 
LAMINATES 


TRUSTS AND ESTATES 


t 


ns 


nfs J Ss»! 


0o™ oA eB aA 


ao.—w@ i 


=> g 
— a 








INCO; 





HENRY ANSBACHER LONG INDEX of MUTUAL FUN DS 








Indices are based on fund operations during the period covered and are 
not necessarily a representation of future results. They should be con- 
sidered in the light of the individual companies’ investment policies and 
objectives and the characteristics and qualities of the investment of these 


companies. 


Reference should be made to the introduc- 
tory article in July 1949 issue, outlining pur- 
poses of publication and considerations in 
selecting stock and cost-of-living averages, 
periods and in interpretation of data. 





BALANCED FUNDS 


American Business Shares —.... --- 
Axe-Houghton Fund “A” .- 

Axe-Houghton Fund “B” . 

Boston Fund _ oS ee ee 
Commonwealth Investment —...... 
Eaton & Howard Balanced _. as ee 
Fully Administered Fund (Group Securities) - 
Caan Ines Treat 
Investors Mutual - 
Johnston Mutual Fund _...-_-»» => 
Nation-wice Secarities** 
ee re ee ne ene 
George Putnam Fund _ ED ee eee are 
Mutual Fund of Boston**** _. 
Seudder Stevens € Clack —.._.____. 
Wellington Fund ___ 

Whitehall Fund 


Wisconsin Investment*** 


AVERAGE: BALANCED FUNDS |. 
STOCK FUNDS 


Affiliated Fund*** ee Ln 
Broad Street Investing Corp. —....___ 
ae ee 
Delaware Fund . Pee a 
Diversified Investment Fund (N.Y. Stocks) *** 
Dividend Shares ere a naa sere 
Eaton & Howard Stock =» 
i Ree ee 
First Mutual Trust Fund _.... 
Fundamental Investors _. 

Incorporated Investors —......__»_»»> > 
Institutional Shares (Stock & Bond Group) —... 
Investment Co. of America 
Investors Management Fund ae eee 
Knickerbocker Fund 
Loomis-Sayles Mutual Fund — ~~ ee 
Loomis-Sayles Second Fund —_ 
Massachusetts Investors Trust _. 
Massachusetts Investors 2nd Fund 

Mutual Investment Fund _.... 
ion hes 
National Securities — Income*** _ 
New England Fund 

Selected American Shares _.. 

Sovereign Investors _...... 

State Street Investment Corp. 

Wall Street Investing Corp. 


AVERAGE: STOCK FUNDS... SCS 


Ax INDEX (Standard & Poor’s) 
"RS PRICE INDEX (B.L.S.) ____ 





@Principal index begins after 1939 base date. 
+Ex-dividend current month. 
tHigh reached current month. 
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No responsibility is assumed, in so far as compliance with the Statement 
of Policy is pave M4 for the employment in whole or in part of this 
index by issuers, underwriters or dealers. Principal indices for March 31, 
1950 appear in the April 1950 issue and current income returns based on 
March 31, 1951 offering prices are available on request. These will soon 
be added to a revised short form index. 

















1 6 7 16 17 18 19 20 
12/31/35 12/30/39 to 3/31/51 |Last 12 mo. Div. %| 3/31/51 | 5-Yr. Avg. 
3/31/51 I aks i Prin. Less | Investment 
. Principal wer. Nandi Cum. Cap. I 
Principal ; . Principal Inc. Distr. : : ncome % 
P Low High incip Distr. (Bid) 
— 65.9 170.1 144.9 3.80 4.60 111.0 3.85 
— 71.4 202.9 192.3 4.18 2.69 163.7 4.17 
Silas 83.1 213.7 205.7 3.66 1.61 166.9 3.45 
1038.1 60.2 164.8 154.3 3.94 2.03 130.8 3.90 
106.3 73.5 204.9 4198.2 4.12 2.06 7169.8 3.53 
114.5 73.6 171.0 7165.1 4.01 2.12 7153.4 3.80 
— 69.4 156.6 140.2 3.94 84 118.0 3.56 
110.0 65.2 134.7 4124.6 5.15 3.09 7105.1 5.09 
ome 73.5 4153.3 7149.8 4.12 .88 $127.3 3.96 @ 
— — 7163.4 4.48 2.33 7158.3 —e 
102.6 59.6 134.6 4130.3 4.40 1.31 7108.4 4.07 
— — 146.3 4.45 — 144.9 —e 
um 69.2 139.9 7134.8 4.35 61 $118.1 3.86 
— ~ = 157.4 7150.2 4.57 1.90 7142.4 —e 
97.4 80.9 150.2 7145.8 3.43 2.44 7129.9 3.64 
105.2 75.0 %$157.2 7153.3 3.90 1.71 7123.0 3.50 
om — — 7175.7 4.45 2.23 7169.5 —e 
nate 65.1 219.4 210.7 3.39 2.66 157.8 2.51 
105.6 70.8 165.1 157.3 4.17 2.03 133.4 3.88 
om 50.2 224.9 184.4 4.71 5.12 122.2 4.81 
109.9 60.1 193.8 7181.0 5.57 2.69 7152.6 4.76 
109.8 61.0 181.8 173.0 4.55 2.89 148.4 3.94 
nil 76.1 172.3 7160.0 4.04 3.57 7 91.1 3.32 
“s —_ 150.3 138.0 5.40 —_— 131.5 5.61 @ 
109.0 62.1 160.7 155.5 4.62 1.90 132.4 3.96 
107.1 62.7 193.3 4186.0 4.02 3.54 7161.6 3.60 
oe — 204.2 7195.4 5.37 2.21 7172.8 4.72 @ 
nai 59.2 127.2 + 92.7 3.61 — 7 71.5 3.79 
105.2 64.8 230.7 216.1 4.84 1.51 7188.4 3.82 
103.6 63.9 221.2 7208.5 4.87 3.07 7169.7 4.92 
=a —- 174.4 163.7 4.60 1.76 137.6 4.03 e 
a 69.0 192.2 $176.2 4.18 2.81 7130.2 3.94 
107.7 67.7 203.8 192.4 5.03 5.15 7155.8 4.11 
ne 59.8 126.2 119.4 3.34 3.18 84.3 3.88 
72.4 74.2 182.5 179.4 2.60 t202 128.3 2.91 
88.3 71.3 184.5 179.4 3.09 t2.50 145.4 3.15 
110.7 59.7 165.7 ¥157.8 5.42 _— 7152.5 4.85 
114.2 57.4 180.8 175.3 3.95 3.76 146.4 3.77 
129.7 56.1 163.5 147.7 2.61 5.09 132.4 3.16 
ae 60.7 220.3 4208.4 4.65 4.39 7174.3 3.89 
_— 66.0 135.1 105.9 6.00 — 95.4 5.99 e@ 
117.4 61.4 151.2 147.3 4.11 5.41 128.2 3.81 
123.8 60.9 172.2 7156.3 5.47 1.57 $131.0 4.30 
an 62.5 131.9 4123.2 4.88 40 + 99.5 3.78 
92.8 60.7 206.9 202.6 4.03 2.52 7153.3 3.52 
a — — 189.3 4.03 — 189.3 —e 
106.8 63.4 180.1 170.3 4.31 2.95 138.6 3.91 
106.7 59.3 169.9 —_ —_ — — 


**Became balanced fund in 1945. 
t—ten months’ period. 


Base index number of 100 is the offering price on Dec. 30, 1939. 


and 16 arrived at as follows: To the bid prices at the respective 
ated are added all capital distributions to such date and the re- 


sulta » is divided by the 1939 base offering price. 
COL. represents the current month-end bid (col. 16 less all capital distri- 
bution ivided by the 1939 base offering price. 


~ PERCENTAGE includes only those dividends paid by the com- 
Panies qut of income earned from dividends and interest on their portfolio 
Securities (excluding all capital distributions). 






COL. 17 represents figure obtained by dividing such dividends accruing over 
the annual period ending with the stated date by the average of the twelve 
month-end offering prices ending on the corresponding date. 

CAPITAL GAIN DISTRIBUTION column (18) represents percentage of 
distribution, if any, from capital gains or any other sources, for the current 
annual period. 

COMPANIES ORGANIZED AFTER 1939 are given an initial index number 
on the date they commence business equal to the average of all those stock 
or balanced funds in existence at the time. 





***Not included in balanced or stock average. 
****Name changed from Russell Berg Fund. 


n—new series; old, 184.2 
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e There may be occasions when 
you will be asked to recommend a secu- 
rities custodian or investment advisor 
in New York. In a booklet entitled 
“TRUST, CUSTODY AND INVESTMENT 
SERVICES” we describe facilities and 
viewpoints geared to the needs of today. 
We will be pleased to send you a copy 


on request. 





IRVING TRUST COMPANY 


ONE WALL STREET + NEW YORK 15, N.Y. 
Capital Funds over $118,000,000 + Total Resources over $1,200,000,000 


Wituram N. Enstrom, Chairman of the Board Ricuarp H. West, President 


Personal Trust Division 


Georce A. Murpuy, Vice President in Charge 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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Trust Council News 


The annual meeting of the 
Washington, D. C. Life Insurance Trust 
Council was held at the Mayflower Hotel 
on March 22nd, with a social hour and 
dinner preceding a panel discussion on 
“Please —- Information!” At this meet- 
ing members are permitted to invite 


open 


three guests; a total of 94 prospects, at- 
torneys, underwriters and trustmen at- 
tended. Participants in the panel were 
Charles K. Reid Il, C.L.U., A. Murray 
Preston, Esq.: and Willard G. McGraw, 
trust Trust Co. The 
program, arranged by Joseph L. Whyte, 


officer of Union 


assistant trust officer of American Se- 
curity & Trust Co., was presided over 
by Council President Roger L. Baldwin. 
Ci. 

Pension trusts was the subject of the 
March 6th session of the Life Insurance 
& Trust Council of Atlanta, with John A. 
Hill, general agent in Toledo for Aetna 
Life Insurance Co., as principal speaker. 

A discussion on “How To Transfer a 
Business at Time of Death” featured the 
March 29th reunion of the Estate Plan- 
ning Council of Indianapolis. Leader of 
the forum was Troy G. Thurston, C.P.A. 

Clay J. Anderson, financial economist 
for the local Federal Reserve Bank. ad- 
dressed the March 29th meeting of the 
Philadelphia Life Insurance and Trust 
Council. His subject was “Defending the 
Dollar.” 

The recently organized Life Insur- 
of Nashville 


heard W. Gibbs McKenney, tax consul- 


ance and Trust Council 


tant from Baltimore, describe at the 
March 5th meeting a number of case 
histories of properly planned estates in- 
volving insurance and trusts. 

Life insurance to provide income for 
the insured and beneficiary was the topic 
of the March 19th meeting of the Fort 
Worth Trust 
Stark. C.L.U., as principal speaker. 


Council. with Loren D. 


A 4 & 


F.D.1LC. Trust Earnings 
Doubled 


The gross earnings of trust depart- 
ments of commercial banks insured by 
the Federal Deposit Insurance Corp. 
more than doubled in the fifteen vears 
from 1934 to 1949. In the early vear. 
the figure was $78,190,000; in the latest 
year for which data are available. the 
$160.430,000. This 


centage rise parallels almost precisely 


amount was per- 
the gain in total current operating earn- 
ings of insured banks — from $1,.114.- 


167,000 to $2,283,727.000. 


AprRIL 195] 





GRADUATE SCHOOL OF BANKING TRUST FACULTY 


At the annual G.S.B. reunion in New York last month, the trust faculty met to discuss 
the curriculum for the forthcoming sessions in June at Rutgers. Clockwise: Gilbert T. 
Stephenson, recently retired director of G. S. B. Trust Research; Louis S. Headley, new 
head of the Trust faculty, recently retired president, First Trust Co. of Saint Paul; Austin 
W. Scott, professor of law, Harvard Law School; Joseph W. White, vice president, Mercan- 
tile-Commrece Bank & Trust Co., St. Louis; Charles E. Orcutt, assistant secretary, A. B. A. 
Trust Division; Richard P. Chapman, executive vice president, Merchants National Bank of 
Boston, and Robert A. Wilson, vice president, Pennsylvania Co., for Banking and Trusts, 


Philadel phia. 





Trust Earnings Ratio Rises 


Trust departments of member banks 
in the Second District showed a slightly 
higher ratio of contribution to total bank 
earnings in 1950 than in 1949, accord- 
ing to figures released last month by 
the Federal Reserve Bank of New York. 
The percentages were 3.4 and 3.2. re- 
spectively. The highest ratio shown was 
15.4% for New York City banks with 
deposits of $100 million to $1 billion. 

Likewise. the trust departments in 
the Tenth District (Kansas City) im- 
proved their relative position from 2.5% 
to 2.8°% of total earnings. The best 
showing 5.5% — was made by 
hanks with deposits of $50 million and 
over. 


Pension Seminar 


Kennedy Sinclaire, Inc., New York 
financial advertising agency. is holding 
a Pension Trust Seminar for bankers 
on April 23, 24 and 25. The Seminar 
will be under the direction of the Ken- 
nedy Sinclaire staff, but special subjects 
will be covered by actuaries, pension at- 
torneys. and trustmen. The course will 
analyze all types of pension plans and 
compare the relative advantages between 
insured and trusteed plans. Particular 
attention will be given in the course 
to problems of administering pension 
trusts. investing pension funds, methods 
of acquiring pension trust business. ser- 
vices rendered, commissions charged. 
and effect of wage stabilization. 
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Across Canada... 


e@ We can place at your disposal complete trust facilities 
through eight offices in key Canadian Centres. 


@ Our experience covers 54 years of friendly service. 
$123,000,000 under administration. 


Crown Trust Company 
302 Bay Street, Toronto, Canada 
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Throughout the year the demand for our Company’s 
products exceeded our capacity to supply. This situation 
existed in all the major divisions of our Company’s opera- 
tions—chemicals, chemical yarns and fibers, and plastics. 
Our facilities were operated substantially at capacity, with 
the exception of a limited reduction in the fourth quarter 
caused by the occurrence of some raw material shortages. 


In an effort to meet the demand, steps were taken to in- 
crease production through process improvements, standard- 
ization of operations within individual plants, and by adding 
facilities to our existing plants. As a further step, construc- 
tion of a new acetate staple fiber unit was begun at the Cel- 
river plant, scheduled to come into production late in 1951. 


As another step in our program to assure continuing and 
expanding sources of raw materials, the cellulose plant near 
Prince Rupert, British Columbia, was brought almost to 
completion by our Company’s subsidiary, Columbia Cel- 
lulose Company, Limited. Production from this plant, 
which is scheduled to begin operations soon, should go far 
toward relieving the world-wide shortage of high grade 
cellulose. 


The plant has been designed so as to be capable of ex- 
pansion as our Company’s requirements increase. This de- 
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THE YEAR’S OPERATIONS: 


velopment ranks along with our chemical plant operation 
at Bishop, Texas. By these two long-range measures, a sup- 
ply of our principal raw materials is being provided for use 
in the manufacture of our finished products, as well as for 
many defense requirements. 


A further development in Canada was initiated late in the 
year with the organization of Canadian Chemical Com- 
pany, Limited, with the object of producing cellulose ace- 
tate and industrial chemicals on a large scale, near Edmon- 
ton, Alberta, utilizing natural gases drawn from the 
extensive oil fields in the Province. Original processes for 
the manufacture of chemicals from natural gas, developed 
by our Company and utilized in the operation of its Texas 
plant, will be utilized extensively in this Canadian develop- 
ment. 


Another significant development was the extension of 
our operations in Latin-American countries, particularly 
Mexico and Colombia. 


Our Company stands on the threshold of a new era of 
development, not only for our domestic economy but for 
the economic growth of Canada and of other countries in 
the Western Hemisphere. 
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PLANT EXPANSION: 


Plant expenditures for the year were directed largely to 
completing our Company’s long-range program of bring- 
ing existing plants to their maximum productive capacity. 


Since the war more than $150,000,000 has been expended 
by our Company and its affiliates in the expansion of plant 
facilities, with the bulk of this expenditure falling in the 
years 1946 to 1948. 


In the last two years efforts have been directed largely 
to rounding out these facilities, bringing them to peak effi- 
ciency. Expenditures for additional plants in the United 
States for the year amounted to $6,056,064. 


Major additions of the year were the installation of fa- 


OUTLOOK FOR 


We are starting a new page in the history of our Com- 
pany. In addition to meeting the demands of the new 
markets we are creating, and of those arising from the 
country’s normal growth, we are directly concerned with 
the pressing needs of a defense economy. With the country 
facing a shortage of cellulose, chemicals and plastics, all of 
which are vital to our defense, we are planning to expand 
our production facilities. 


Since June, 1950, the entire output of our present facili- 
ties for the production of “Fortisan,” our strong yarn, has 
been allocated for defense purposes. The maximum pro- 
duction possible with our present facilities falls far short 
of satisfying military requirements. 


Plans have been made for additional chemical facilities 
in Texas to meet the greatly increased demand for industrial 
chemicals for both civilian and military uses. 


In Canada, we plan to proceed rapidly with the con- 
struction of the chemical plant in the Province of Alberta 
through our affiliate, Canadian Chemical Company, Lim- 
ited. This plant will manufacture many basic organic 
chemicals never before produced in Canada, which will 


cilities at the Celco plant for the production of acetate 
staple fiber, resulting in a substantially increased capacity, 
and additional facilities for the production of acetate fila- 
ment yarn at the Celriver plant. 


Construction was started on an acetate staple fiber unit 
at the Celriver plant which is scheduled to come into pro- 
duction late in 1951. The completion of this unit will in- 
crease the output of staple fiber substantially. 


This places our Company in an advantageous position to 
initiate our new program of plant expansion. Plans have 
been drawn for new plant facilities which will provide a 
large-scale expansion of our production. 


1951: 


have broad applications in defense and peacetime econo- 
mies and which will contribute to the industrial self- 
sufficiency of the Dominion. This company will utilize the 
highiy successful Celanese process of direct oxidation of 
petroleum hydrocarbons in which our Company pioneered. 
Acetic acid produced in the new plant will be combined 
with wood pulp from the Prince Rupert plant of Colum- 
bia Cellulose Company, Limited, to produce cellulose ace- 
tate, the primary material used in the manufacture of 
acetate yarns and plastics. 


As a result of the many additional activities that are 
planned, an expansion of the cellulose plant near Prince 
Rupert becomes essential as soon as the plant reaches full 
production. 


This far-reaching program of expansion is directed at 
meeting the needs of a peacetime economy as well as the 
requirements of industrial mobilization for defense and the 
economic development of other countries of the free world. 


.-- From the President’s Report, in the 
1950 Annual Report to Stockholders 


A copy of the Annual Report for 1950 will be sent on request without charge. Please address Dept. 148. 
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CHARITIES 


(Continued from page 222) 


Congress from three directions at once: 
(1) by the provisions dealing with un- 
reasonable accumulations and improper 
investments; (2) by the definition of 
prohibited transactions; and (3) by in- 
cluding certain rentals under the head- 
ing of unrelated business income, as 
characterized in Supplement U. Under 
(1) and (2) it is possible for a lease- 
back, like any other transaction, to be 
of such a nature as to result in the or- 
ganization losing its exempt status either 
temporarily or permanently. Under (3) 
it is possible for the rentals arising from 
a leaseback to be taxed in whole or 
part, even though the exempt status of 
the organization is unaffected. 

The statutory innovation taxing rent- 
als is, however, not precisely cotermin- 
ous with the usual understanding of 
what constitutes a leaseback transaction. 
The emphasis here is not upon the 
identity of the vendor and lessee; so it 
makes no difference whether or not the 
property is rented to the person from 
whom it was acquired. Rather the cru- 
cial question is whether the acquisition 
of the property, or its improvement, was 
financed with borrowed funds. This has 
been attacked as setting up a “new and 
dangerous yardstick for tax exemption.” 

In short, the Act taxes as unrelated 
business net income the net amount 
which a vulnerable organization receives 
from a long-term lease of its real estate 
(including personalty leased therewith) 
in the same proportion that the unpaid 
indebtedness respecting the property 
bears to its adjusted basis. The specific 
tests for determining the taxability of 
such rentals are as follows: 

(1) The rented premises 

close of the taxable year be subject to a 
Lease Indebtedness bes, 
time or 


must at the 


Supplement U 
an indebtedness 
another for the purpose of purchasing or 
improving the property. 

(2) The term of the 
past or future options, must be for more 


incurred at one 


lease, including 
than five years. 
(3) The lease 
premises in a building primarily designed 
for occupancy, and occupied, by the organ- 


must not be one “of 


ization.” 

(4) Likewise, in the case of an organ- 
ization exempt under Section 101, the lease 
must not have been “entered into primar- 
ily for purposes which are substantially 
related” to the tax-exempt purposes of the 
organization. This test, of course, is ana- 
logous to the question of determining what 
constitutes an unrelated trade or business. 

51 Hearings before Committee on Ways and 
Means on Revenue Revision of 1950, 81st Cong., 2d 
Sess. 573 (1950). 


Computation Complications 


To say that these definitive clauses 
give rise to many difficulties is a mild 
understatement. But even after success- 
fully wending one’s way along this devi- 
ous path of definitions, and arriving at 
a clear determination of what is what. 
the complications in computing the tax 
are nothing less than horrendous 
worse, if anything, than in the case of 
the usual categories of unrelated busi- 
ness income. These complications arise 
out of the necessity for prorating the 
various elements in order to ascertain 
what taxable rents and what allowable 
deductions shall be included in comput- 
ing the unrelated business net income 
for any taxable year. To begin with, the 
Act limits the amount of taxable rents to 
the same proportion of the overall rents 
as the includible indebtedness bears to 
both 
taken at their figures as of the close of 
the taxable year. This restricts the tax 
to the rental income which does not re- 


the adjusted basis of the property 


sult from a simple investment of the or- 
ganization’s funds: 
eliminates the chance that an organiza- 


and it ostensibly 
tion will use its exemption alone as a 
lever for acquiring property. Rents not 
backed by borrowings are therefore not 
subjected to tax. 


In some cases. there arises the addi- 


tional difficulty of just 
what portion of an overall indebtedness 


ascertaining 


should be prorated against a particular 
segment of the premises. For instance, 
where only a portion of the property 
is subject to the necessary long-term 
lease, a proper allocation of the overall 
indebtedness must be made with respect 
to the various portions of the premises. 
The basis of the property must be like- 
wise apportioned. 


The allowable deductions in turn 
must be allocated, depending upon what 
portion of the total rents is taxable. 
are: (a) 


These allowable deductions 


‘taxes and other expenses paid or ac- 


crued with respect to the rented prop- 
erty: (b) interest paid or accrued on 
the includible debt; and (c) a 
able allowance for exhaustion, depletion 


reason- 


and obsolescence. In this connection it 
should be noted that the basis of the 
premises would be altered each year by 
adjustments for depreciation, capital 
additions and the like. It is therefore 
clear that in years in which the indebted- 
ness is not reduced, reduction of the 
basis by depreciation may result in a 
higher percentage of the rents being 
taxed as unrelated business net income. 
Capital additions, on the other hand, 
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would minimize the amount of the tax- 
able rents. 


“Feeder” Organizations 


Another important aspect of the 1950 
Act pertains to so-called “feeder” organ- 
izations. But in speaking about “feeder” 
organizations, a distinction must be 
made between the two main varieties: 
(1) the investment subsidiaries exempt 
under Section 101 (14), and (2) the 
other “feeder” types that ostensibly meet 
the requirements of Section 101 (6). 
Typical variants of these latter organ- 
izations are those which engage in com- 
petitive business activities but turn over 
all their profits to an exempt institution 
—the most publicized examples being 
those connected with New York Univer- 
sity." 


Under the new law, any trust or cor- 
poration which is “operated for the 
primary purpose of carrying on a trade 
or business for profit” is not exempt 
under any paragraph of Section 101, 
despite the circumstance that all its in- 
come is devoted to a tax-exempt institu- 
tion. This amendment catches most of 
the business “feeder” organizations, but 
it is not intended to affect farm coopera- 
tives, subsidiaries of these cooperatives, 
or the ordinary investment subsidiaries 
covered by Section 101(14). As a matter 
of fact, it does very little except restate 
the rationale of the now famous Mueller 
“macaroni case.‘ 


The term “trade or business.” of 
course, does not include rentals of real 
estate (and personally leased there- 


with). So such rentals do not operate 
to deprive an organization of its basic 
exemption. But the rentals themselves 
may be taxed if they fall within the 
purview of the “leaseback” provisions of 
Supplement U. 


In the case of investment subsidiaries 
exempt under Section 101(14), they are 
subject to tax under Supplement U only 
if the exempt status of their parent in- 
stitutions is derived from Section 101 
(1), (6) or (7). Such subsidiaries, of 
course, are limited by Section 101(14) 
to strictly passive activities, such as the 
collecting of rents. And since any other 
business activity would remove them 
from the coverage of that section, obvi- 
ously the only “trade or business” in 
which they can engage is the leasing of 
real estate. Consequently the tax on un- 


"See Eaton, Charitable Foundations, Tax Avoid- 
ance and Business Expediency, 35 Va. L. Rev. 809, 
1001 (1949). 


14 T. C. 922, No. 111% (1950) (appealed). 
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related business income will or will not 
pertain to them depending upon whether 
or not their rental income is derived 
from a so-called “leaseback.” 


Exemption is Past Year’s 


The whole tenor of the Act is to dis- 
courage speculation as to what Congress 
intended in cases not covered. For ex- 
ample, there is a specific proviso stating 
that the failure to make the “feeder” 
amendment retroactive shall not give 
rise to inferences either one way or the 
other; and conversely the Senate Report 
declares that the tax on business activi- 
ties must not be construed as affecting 
the exempt status of any organization 
in the future.* Similar cautions are made 
with respect to the other new provisions. 


Moreover, the Act contains three sec- 
tions specifically aimed at safeguarding 
the tax privileges of organizations for 
earlier years. Section 302(a), which is 
the most important, provides that with 
respect to taxable years beginning prior 
to January 1, 1951, no organization 
shall be denied exemption under Sec- 
LOl( 1). (6) (7) merely be- 
cause it is deriving income from a “trade 
if (a) such income con- 
sists solely of rentals or (b) it would 
not be taxable in the future as unrelated 
business income. This clause is intended 
to forestall the application of stricter 
rules to test the exemption of such or- 
ganizations prior to 1951 than will be 
applied thereafter. 


lion or 


or business.” 


(Implications of these new provisions 
will be analyzed by Mr. Eaton in the 
next issue.) 

SSEN. Rep. 
(1950). 


No. 2375, 2d Sess. 29 


8lst Cong., 
A A A 


Soviet View on Capitalism 


All analyses and estimates of Russia’s 
blueprint, as respects conquest of the 
United States directly and specifically, 
must give great weight to reliance by it 
upon economic debacle here. Expectation 
of economic debacle in the United States 
has been a premise of Communist thought 
held by Stalin and by Lenin before him. 
Communist ideology holds that capitalist 
countries and capitalism as an economic 
system will break down through forces 
within themselves. An “economic esti- 
mate” prepared for Stalin in 1949 led 
him to base “his plans on an inevitability 
of an American depression in 1954... .” 


The economic debacle which the Krem- 
lin relies upon could result from our 
present inflation if it should go on to a 
violent and extreme stage. Prevention of 
that is as important as military success 
in Korea. 

Mark Sullivan 


Copyright, 1951, New York Herald Tribune Inc. 
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SPECIALISTS IN THE 
LIQUIDATION OF ART 
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Unsurpassed facilities 
a competent, knowledgeable staff 
versed in every phase of 
public auction selling 
a reputation for fair dealing 
and a following of important 
and wealthy collectors 
throughout the country have 
established PARKE-BERNET 
as the leading firm of its kind 
in the United States 


Inquiries Invited 


HIRAM H. PARKE, President 


ARTHUR SWANN, LESLIE A. HYAM 
LOUIS J. MARION, Vice-Presidents 


MAX BARTHOLET, Secy. & Treas. 
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VALUATION 


(Continued from page 234) 


market than a precisely similar com- 
modity which cannot be freely sold.” 


Two important Tax Court cases 
should be noted where the option be- 
comes effective only upon death of a 
stockholder. In James H. Matthews Es- 
tate, 3 T.C. 525, the stockholders gave 
reciprocal rights to buy stock owned 
by the decedent at the time of his death. 
Following Hoffman, 2 T.C. 1160, the 
court pointed out that there was no 
restriction upon any of the decedent’s 


stock during his lifetime, and that the 
optionee’s right came into existence by 
reason of the decedent’s death. The 
agreement was held testamentary in 
character, and the full value of the stock 
was held includible in the decedent's 
gross estate. 


More Careful, Realistic Approach 


The reason for the choice of the word 
“unfortunate” in the first paragraph of 
this paper should at this point be clear. 
Would that there were a satisfactory 
short cut to the problem, which grows 
increasingly important as the number of 
estates made up entirely or almost en- 





104 Times Per Year 


18 of the outstanding business leaders of Cleveland are Directors of this Bank, 
and meet regularly twice every week to discuss and review our operations. 


They are working Directors who really Direct! 


THE BANK FOR ALL THE PEOPLE 
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ASSETS 


Cash on Hand and in Banks .. . 


United States Government Securities 


State, Municipal and Other Securities, including Stock of 


the Federal Reserve Bank ; 
Loans and Discounts . 
Bank Premises. . . 
Other Real Estate i 
Other Assets 


e+ ¢6¢ 8 «6 


LIABILITIES 


Capital Stock . .. . 
Surplus . . e 
Undivided Profits . ae 
Reserve for Contingencies 


DEPOSITS 


Commercial and Savings. . . . 
Estates and Corporate Trust. . 
Accrued Taxes, Interest, ete. . . . 


Ee YE ee oe ee 


$ 233,825,916.39 
425,732,827.29 


121,371,992.67 
381,619,329.32 
3,548,782.49 

1.00 

3,966,887.62 
$1,170,065,736.78 


$ 15,000,000.00 


»  30,000,000.00 

.  13.296.977.88 

; 3,000,000.00 

Capital Funds 

$1,062,021,684.85 
37,494,186.56  1,099,515,871.41 
Te ea 6,836,110.28 
; 2 = 2.416,777.21 
$1,170,065,736.78 


United States Government Securities carried at $133,814,654.90 are pledged to secure U. S. Govern- 


ment Deposits and other Public Funds and 


Assets are shown NET after deducting Reserves 


Ohio’s Largest Bank 
welcomes individuals and corporations 
seeking new or additional banking services. 


57 CONVENIENT OFFICES 
Northern Ohio: 

Painesville + Willoughby «+ 

Everywhere in ee Cleveland 

SAVINGS -« 


COMMERCIAL - 


Member: Federal Deposit Insurance Corporation 


for other purposes as required or permitted by law. 


Bedford «+ Lorain 


TRUSTS 
Federal Reserve System 


Largest branch banking system between New York and San Francisco 


729,653 SAVINGS AND CHECKING DEPOSITORS 


$ 61,296,977.88 


eee yy 
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tirely of close corporation securities in- 
crease. It is generally felt that many 
injustices are being done by the unwill- 
ingness, either because of lack of time 
or of knowledge, of the tax evaluators 
to give the careful, scrupulous and con- 
scientious attention to “all relevant fact- 
ors” which is imperative in arriving at 
a fair market value. Particularly is it 
difficult for the taxpayer to get sufficient 
recognition from the evaluators of the 
element of non-marketability of close 
corporation securities. 

An intimate familiarity with the vari- 
ous court cases should permit of more 
settlements of the valuation question 
at the reviewing agent or possibly the 
conferee level. Expense would be saved 
for both the Government and the tax- 
payer by obviating the need for ap- 
peals. 

The primary burden, however, is on 
the taxpayer to spend the time and skill 
necessary to detailed, thor- 
ough presentation at the outset to sub- 
stantiate his “fair market value” which 
should be a realistic figure. All relevant 
elements should be presented, accom- 
panied by briefs of enough cases to im- 
press upon the agent what attitudes the 
courts have taken and to show him what 
material the taxpayer proposes to rely 
upon in the event an appeal becomes ne- 


prepare a 


cessary. 

A fair idea of what 
could be obtained in case of an appeal 
should be determined by the taxpayer 
so that an indication of its nature and 
extent may be outlined to the agent even 
though the testimony itself is not pre- 
sented formally. 

Anything less than the effort indicated 
here will prove costly in unnecessarily 
high tax payments, which we all have 
come to know are not paid in “moon- 


“expert testimony 


shine.” 
A & & 


Directors Daily Dozen—lIn seven- 


- teen years the Board of Directors of the 


First National Bank in Yonkers, N. Y.. 
has met 5,620 times. At 8:00 a.m. of 
every business day they gather to pass 
upon loans, investments, committee re- 
ports, or a dozen other matters of cur- 
rent business. Favorable action on loans 
and investments requires a unanimous 
vote. Never in these years have they 
lacked a quorum. Starting with the 
background of the First National Bank 
and Trust Co. which failed in 1933, this 
policy has won such confidence as to 
make the bank now the largest indi- 
vidual commercial bank in Westchester 
County, without recourse to mergers. 
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FIDELITY-PHILADELPHIA 
TRUST COMPANY 


Organized 1866 


Statement of Condition March 31, 1951 


DIRECTORS 


LEDYARD HECKSCHER 
LAWRENCE SAUNDERS 
President 
W. B. Saunders Company 
GEORGE WHARTON PEPPER 
Pepper, Bodine, Stokes & Hamilton 
ROBERT DECHERT 
Barnes, Dechert, Price, Myers & Clark 


MARSHALL 8S. MORGAN 


W. FINDLAY DOWNS 
President 
Day & Zimmermann, Inc. 


JAMES H. ROBINS 
President 
American Pulley Company 


ADOLPH G. ROSENGARTEN, JR. 
Stradley, Ronon, Stevens & Young 

STANLEY W. COUSLEY 
Chairman of the Board 


FRANCIS J. CHESTERMAN 
ORVILLE H. BULLITT 


THOMAS B. K. RINGE 
Mor an, Lewis & Bockius 


MALCOLM ADAM 
President 
The tenn Mutual Life Insurance 
Company 


H. HOFFMAN DOLAN 


PAUL DREWRY FOX 
Treasurer 
The Pennsylvania Railroad 
Company 


HOWARD C. PETERSEN 
P'esident 


GEORGE B. BEITZEL 
President 
Pennsylvania Salt Manufacturing 
Company 


BRADFORD SMITH, JR. 
Vice-President 
Insurance Company of 
North America Companies 


PHILIP T. SHARPLES 
Chairman of the Board 
The Sharples Corporation 


J. HARRY WAGNER, JR. 


ASSETS 
Cash and Due from Banks 
U.S. Government Securities . cee 
State, County and Municipal Securities. 
Other Securities . a 
Stock of Federal Reserve Bank 


Loans, less Reserve 


. 


Mortgages ae eee ee 
Investment in Fidelity Building Corporation 
Branch Office and other Real Estate . 
Vaults, Furniture and Fixtures 
Accrued Interest Receivable 
Prepaid Taxes and Expenses 
Other Assets . . 
Total Assets « 


LIABILITIES 


Deposits 
U.S. Treasury .... §$ 
Other Deposits 

Unearned Discount . 

Other Liabilities ; oe 

Reserve for Interest, Taxes, etc. . 
Total Liabilities 


2,875,167.82 
188,521.626.83 


Reserve for Contingencies . 


Capital Funds 
Capital. 
Surplus. nes 
Undivided Profits . 
Total Capital Funds. 
Total Liabilities, 
Reserve and Capital Funds ... . 


$ 6,700,000.00 
13,300,000.00 
5,958, 288.50 


$ 48,030,485.48 
50,038,423.00 
12,655,042.39 
14,085,334.97 
600,000.00 
87,887,422.40 
3,288,854.93 
2,664,117.48 
1.00 

373,642.8 
805,830.10 
253,146.47 
72,137.52 
$220,754,438.62 


——————————————— 


191,396,794.65 
329,634,58 
205,513.20 
864,207.69 
$192,796,150.12 


2,000,000.00 


25,958,288.50 


$220,754,438.62 
— 


United States Government obligations and other securities carried in the above 
statement are pledged to secure Government, State and Municipal deposits, 
Clearing House Exchangesand for Fiduciary purposes as required by law in the 


sum of $28,662,069.47. 


HOWARD C. PETERSEN, President 


BROAD AND WALNUT STREETS, PHILADELPHIA 9 


Member Federal Reserve System 


tember Federal Deposit Insurance Corporation 
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Bank New Business 


TRUST APPROACHES PROVE EFFECTIVE PRODUCERS 


WILLIAM O. HEATH 


Vice President, Harris Trust & Savings Bank, Chicago 


HE present satisfied customers of 

our banking departments are the 
best prospects for our trust departments, 
but Trust Department new business co- 
operation is not necessarily a one-way 
street. The banking officers have worn 
down quite a bit of our green carpet 
bringing live prospects to our desks, 
after we have educated them on the 
value of trust service and the benefits 
of estate planning to their customers. To 
keep them coming, we have devised 
various recognitions and rewards for 
co-operation such as: letters of com- 
mendation from the management, 
monthly and annual listings of trust 
production figures and the personal pat 
on the back, and they have learned 
through experience that the completion 
of a sound estate plan provides a 
stronger hold on the banking business 
of their customers. 

All of us in the trust business think 
we carry heavy burdens. Whether we 
are trust administrators or new business 
men, the personal problems of our cus- 
tomers and prospects are our worries, 
and they are never ending. But, there 
are plenty of opportunities to acquire 
good business for all of our other de- 
partments if we: use our imagination, 
keep our eyes and ears open, and exer- 
cise tact and timing when we ask for 
the business. 


A Case in Point 


Last fall, one of our will customers 
died. He had been an official of a grow- 
ing and highly successful family-owned 
business, but not a member of the 
“family.” Years earlier both he and his 
wife had been permitted to buy stock 
of the enterprise on a long-term install- 
ment basis, subject to a repurchase 
agreement effective at his death. Under 
this agreement, the wife became entitled 
to $175,000 cash for her stock. Our 
trust new business man had worked and 
reworked the estate plans of both and 
knew also that the wife had maintained 





From talk at Mid-year Conference of Financial 
Public Relations Assn., Minneapolis, March 1951. 
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only a household account in the small 
bank in the suburb where they lived. 


He made it a point to be present when 
the money changed hands for the stock 
and suggested that the checks be cleared 
through a new bank account in our bank 
— a suggestion that was so logical and 
well-timed that it couldn’t be turned 
down. Of course, the whole $175,000 
didn’t stay in the bank account, but it 
was there for several weeks — while the 
lady made up her mind to put most of 
it to work in a new trust account and 
the bank account will be continued in- 
definitely as a downtown cash reserve 
with an average balance of around $10.- 
000. 


Chain Reaction Story 


Another trust new business man did 
a very complete job of analysis and 
planning for a man who operated a 
personal service business which still 
belonged to an aged father long since 
retired. The bank accounts were in an- 
other bank — a good one with a trust 
department — but they had never gone 
after the trust business. (We got into it 
through a friendly insurance man.) Our 
new will customer was in the 80‘ in- 
come tax bracket, so our trustman, with 
the approval of legal and tax counsel, 
got him to use the proceeds of $80.- 
000 Series E bonds to buy municipals 
from our Investment Department. Two 
personal bank accounts grew out of this. 


Then our new customer died — ahead 
of his father. 
Our new customer’s son had _ been 


working into the business and was well 
enough established to be able to hold 
on to the principal accounts if he could 
get adequate financing. Through care- 
ful planning and negotiation our man 
arranged a $25,000 secured loan with 
the banking department, which helped 
to finance the son’s part of a new part- 
nership with his mother which bought 
the business from the grandfather. Along 
with this came the main bank account 
of the new partnership with average 


balances running around $150,000, and 
personal accounts from son and mother 
averaging $50,000. 


A Record Production 


Here is a list of what another trust 
solicitor did for the other departments 
over the last few months: 

A $650,000 bank account received 
through an attorney who has been 
cultivated for trust business. 

A $5,000 savings account from 
another attorney the result of 
many years cultivation plus the rout- 
ing of a small legal matter to him. 

A $12,000 account of an individ- 
ual trustee and a $20,000 personal 
account from the same man following 
the completion of his estate plan. 

Sale of $225,000 municipal bonds 
to a man — already a banking and 
will customer — whose estate was re- 

planned following his sale of a busi- 
ness interest for $1,000,000. (These 
bonds later came back as part of a 
new investment agency account). 

Sale of $15,000 municipal bonds 
to another will customer. 


A $40.000 loan to a new customer 
brought in by an accountant who had 
been trust cultivated. 

A $4,000 savings account from an 


insurance man. 


Perhaps the outstanding new bank 


‘account of the year attributed to the 


collective efforts of three trust officers 
was one with a seven figure balance 
from a large manufacturing concern 
whose pension trust we solicited but 
didn’t get. For many reasons the cards 
were stacked against us on the pension 
trust, but we had spent much time with 
the financial officers of this company in 
the formative stages of their pension 
arrangements and they actually adopted 
many of our ideas in their final plans. 
It was a most welcome ‘consolation 
prize’ to the banking officers who had 
been trying for years to broaden their 


relationships with this company. The 
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seven figure bank account has grown 
since it was opened and the company 
continues to check with the trust officers 
on certain pension arrangements. 


Extend Credit Inside Too 


Everyone likes to see his name in 
print, if the news story is a good one. 
The trust officers are just as human as 
their brothers in the other departments 
when it comes to public recognition for 
business accomplishments. And, 
any better way to let the 
other departments know what we are 
doing for them than to “advertise.” The 
assistant secretary and the trust solici- 


new 


there isn’t 


tor who is not yet an officer get a great 
kick out of seeing their names listed 
ahead of the boss and the president - 
and it has a salutary effect on the boss 
and the president, too. 


Our monthly new business bulletin 
“On the Production Line.” which goes 
to every employee, lists production by 
departments with the volume credited 
to each employee. When it arrives at 
desks the 
progress stop momentarily while we all 
find out where the 
wheels resume with renewed enthusiasm 
as if freshly oiled and greased. In 1949, 


our each month wheels of 


we stand. Then 


twenty-two trust officers (out of twenty- 
nine) brought in 107 bank accounts 
with total balances of $1,574,000, out 
of gross production credited to all off- 
cers of $26,661,000. In 1950 twenty-one 
trust officers brought in 87 new bank 
accounts with balances aggregating $2.- 
511,000 out of gross production of 
$36.288.000. The $2.511.000 exceeded 
the year’s total for one of the loaning 
divisions and the combined total of the 
General Officers and Investment Officers. 
These statistics show that trust officers 
can and do produce banking business. 
No one what these scores 
would have been without the internal 
publicity. But it does seem safe to say 


can say 


that in all of our institutions the “Vice 
Versa” should fundamental “old 
stuff’ and that good internal communi- 
cations plus intelligent use of oppor- 
tunities by trust officers can provide a 


be 


continuous flow of two-way new business 
traffic. 
x & SB 


Pennsylvania Trusts Up 


Trust assets held by state insiitutions 
in Pennsylvania again showed a gain in 
1950, reaching a total of $3,308.014,979, 
an increase of $64,267.773 the 
amount on Dec. 31, 1949. 

Corporate trusts rose more sharply, 
adding $156,085,150 during the year to 
bring the amount up to $3.596.297.642. 


over 


Aprit 1951 


Expanding Use of 
Finance Forums 


In the past eighteen months over forty 
banks have sponsored their own forums 
and fifty are planned for 1951. Starting 
with Women’s Finance Forums, the field 
has enlarged to include Men’s Finance 
Forums, Economic Forums for bankers 
and Advanced 
Forums for those who have previously 
attended the more usual type. Amongst 
the recent and current forums not previ- 
ously reported in TRUSTS AND ESTATES 
are: 

City National Bank & Trust Co., Kan- 
sas City — a one-session Pension Forum 
and a four-session Estate 
Planning Forum; Economic Forums by 
Manufacturers and Traders Trust Co.., 
Buffalo, and Birmingham (Mich.) Na- 
tional Bank; Women’s Finance Forums 
by: Valley National Bank, Phoenix, 
Colonial Trust Co., Waterbury, Conn.; 
Pennsylvania Company for Banking & 
Trusts, Philadelphia; Citizens & South- 
ern National Bank, Savannah; First and 
Merchants National Bank and _ State- 
Planters Bank & Trust Co. of Richmond: 
Wachovia Bank & Trust Co., Charlotte, 
N. C.; Schenectady (N. Y.) Trust Co.: 
Stamford (Conn.) Trust Co.: Hartford- 
Connecticut Trust Co.; Fourth National 
Bank of Wichita. Kan.: National Com- 
mercial Bank & Trust Co., Albany; Na- 
tional Bank of Auburn. N. Y.; Staten 
Island National Bank & Trust Co.; First 
Wisconsin National Bank and its affli- 
First Trust Co., Mil- 
waukee. 


and businessmen. now 


( repeated ) 


iate, Wisconsin 





Mrs. 


Elizabeth Harrison Walker, New York 
economist and daughter of President Benja- 
min Harrison, with William Fulton Kurtz, 


president of Pennsylvania Company for 
Banking & Trusts, at recent Women’s Fi- 
nance Forum addressed by Mrs. Walker. 





Finance Forums Kit . . . A fine 
collection of Finance Forum information 
and materials is now available from the 
Public Relations Council of the A.B.A. 
in the form of a Finance Forum Kit. 
The manual, entitled “Finance Forums 
for Women,” is No. 9 in the A.B.A.’s 
series of public relations booklets and 
discusses the internal organization of 
forums: contacting other banks: con- 
sulting representative women; time, 
place. and day of meetings: forum 
speakers: forum budget; announce- 
ments; invitation list; size of the session 
and conducting the meetings. 

A supplement entitled “Trends in 
Bank-Sponsored Finance. Forums for 
Women” gives complete case histories 
of 30 finance forums held through 1950. 





WANT 
SOMEONE 


LOCATED? 


TRACERS CO. 


OF AMERICA 


515 Madison Ave., N.Y. 22, N.Y. 








Tax 


eS O 


LIFE INSURANCE AND ANNUITTES 


NUMBER of questions as to the 

income taxability of amounts paid 
under life insurance contracts seem to 
be well settled by rulings and court de- 
cisions. Dividends on either current pre- 
mium paying policies or single premium 
and paid-up policies are considered a 
return of capital.' This is not true, how- 
ever, as regards dividends on paid up 
annuity contracts.” If the dividends are 
left at interest with the Company, the 
interest is taxable in the year when 
credited, if the interest may be with- 
drawn at any time after it is credited.* 
It would appear that, if it was necessary 
to withdraw the accumulated dividends 
in order to withdraw the interest, there 
would be no constructive receipt of the 
interest. 

Disability benefits received under a 
life insurance contract represent pro- 
ceeds of accident and health insurance 
and are therefore not subject to income 
tax. If premiums are paid in advance 
under a discount arrangement with the 
company, such discount is not consid- 
ered income, but represents a reduction 
in the cost of the insurance.® There is 
no constructive receipt of income merely 
because the cash surrender value of a 
policy exceeds the cost of the policy.® 


Neither is there any constructive re- 
ceipt of income when the cash surrender 
value is applied under the terms of an 
option contained in the contract for the 
purchase of an annuity.’ This is also 
true where such option is elected to take 
effect upon the maturity of an endow- 
ment policy. Such election must, how- 
ever, be made before maturity of the 
policy.’ It would appear that the elec- 


From address before Estate Planning Council of 
Southeast Florida, Miami, Jan. 18, 1951. 

10D 490, 2 CB 85; Helvering v. Meredith, 140 F. 
(2d) 973. 

2Florence Mae Shelley, 10 TC 44. 

Letter rulings, Sept. 22, 1941 and Feb. 16, 1943. 

‘Castner Garage, Ltd., 43 BTA 1; acq. 1941-1 
CB 2. 

3IT 3513, 1941-2 CB 75. 

®SM 5680, V-1 CB 32. 

TSee Note 6; also letter ruling of June 6, 1949. 

SIT 3963, 1949-2 CB 36. 
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WALTER D. FREYBURGER 


Tax Counsel, New York Life Insurance Company 


tion could be made at any time before 
maturity. There is some indication that, 
even if election was made after maturity 
but in accordance with the terms of an 
option given in the life insurance con- 
tract, there is no constructive receipt of 
income at maturity.® 


Taxation of Instalments 


For some years there was uncertainty 
as to the proper method of computing 
the tax under an instalment contract 
elected by the insured where the pro- 
ceeds were payable for a fixed term or 
for a fixed amount, without involving 
any life contingency. If, for example, the 
owner elected to receive the proceeds in 
monthly instalments for twenty years, 
the Internal Revenue Bureau had con- 
tended that the 3% rule relating to the 
taxation of annuities applied. This would 
require that there be included in income 
an amount equal to 3% of the consider- 
ation paid for the annuity, until the 
amount received tax-free equaled the 
consideration paid, and from that time 
on the entire payments would be taxable. 


The Tax Court, however, held that the 
3% rule did not apply to an instalment 
payment not involving a life contin- 
gency.!° The Commissioner of Internal 
Revenue has since acquiesced in that de- 
cision and amended his Regulations ac- 
cordingly.11 These Regulations have 


been held to apply to an instalment ar- 


rangement not involving a life contin- 
gency elected by the owner of an annuity 
contract under an option contained 
therein.!” 


It should be obcerved that the exist- 
ing 3% rule is inequitable in its appli- 
cation. It generally taxes a part of the 
principal and not merely the interest 
element in the annuity which was in- 
tended by Congress when the 3% 


°Cf. Blum v. Higgins, 150 F. (2d) 471, and IT 
3963. 

loGeorge H. Thornley, 2 TC 220. 

111949-1 CB 4; TD 5684; 1949-1 CB 50. 

12Letter rulings of July 31, 1950. 





method was adopted by the Revenue 
Act of 1934. For example, for approxi- 
mately $20,000 a female, age 55, may 
purchase a life annuity providing $1,000 
per year. $600 each year will be taxable. 
Her chance to live until she recovers her 
capital free of tax is practically nil 
since she would be required to live 50 
years, or until age 105, to do so, al- 
though her expectancy to live is approxi- 
mately 25 years. 


Deductibility of Premiums 


Questions often arise as to whether 
premiums paid for life insurance are 
deductible. The Internal Revenue Code 
provides that premiums paid upon life 
insurance covering an officer or employ- 
ee of the taxpayer or one financially 
interested in the business of the tax- 
payer are not deductible if the taxpayer 
is directly or indirectly the benefici- 
ary.!% 


A debtor may also be required by a 
creditor to take out insurance making 
the creditor the beneficiary. Here, again, 
the premiums are not deductible if the 
proceeds of the policy payable upon 
the death of the insured would be used 
to satisfy a debt of the insured. The 
insured becomes indirectly the benefici- 
ary. If the creditor takes out insurance 
on the life of the debtor he may be able 
to get a deduction if there is no agree- 
ment that the debtor shall reimburse 
him for the premiums or even if there 
is such an agreement, if the debtor has 
become insolvent and is unable to re- 
imburse the creditor for such _pre- 
miums.'* 


A deduction may also be taken for 
premiums paid, where a charitable or- 
ganization, exempt under Section 101 
(6) of the Internal Revenue Code, is 
both the beneficiary and the owner of 
the policy.’® 


13IRC Sec. 24(a) (4). 
14GCM 14375, XIV-1 CB 52. 
Hunton, 1 TC 821. 
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Death Proceeds 


With respect to amounts payable by 
reason of the death of the insured, it is 
now well established that instalment 
payments, as distinguished from inter- 
est payments, are entirely exempt from 
the income tax, whether the option to 
elect such instalments is made by the 
insured or the beneficiary. However, if 
the beneficiary makes the election, the 
interest element in the instalment pay- 
ments may be taxable if the option 
elected by the beneficiary was not one 
provided contractually by the insured.'® 
There may be a question whether the 
option elected by the beneficiary is one 
which she could have compelled the in- 
surance company to give her. It has 
been held that the interest element in- 
cluded in instalment payments is ex- 
empt whether the option is one for a 
definite period or for definite amounts 
to be paid until the principal and inter- 
est are consumed.!* 


The proceeds payable upon the death 
of the insured may be subject to in- 
come tax if the policy has been assigned 
for a valuable consideration.'*® In that 
case only an amount equal to the con- 
sideration paid for the assignment, plus 
premiums subsequently paid by the as- 
signee is exempt. However, there are 
exceptions to this rule. If the assign- 
ment is made to the insured, the pro- 
ceeds are not taxable.'® If the assignment 
is made in connection with a tax-free 
reorganization so that the assignee has 
the same basis as the assignor, the pro- 
ceeds are not taxable. On the other hand 
the proceeds may be entirely taxable if 
they are considered alimony payments. 


Gift Tax Questions 


A life insurance policy may be the 
subject of a gift of a present interest. 
as distinguished from a future interest.*° 
The fact that the policy may obtain max- 
imum value only upon the death of the 
insured is immaterial if the donee ob- 
tains a present 
This applies to gifts of life insurance 
made to a minor as well as to an adult.”! 
However, if the life insurance is put in 


interest in the policy. 


trust for a minor, it is likely to be con- 
sidered a gift of a future interest. If 
the donee has the right to withdraw the 
policy from the trust at any time. it 
would appear that the gift of the policy 


“Law v. Rothensies, 67 F. Sup. 447. 

MHeyser, TC Memo Dec., June 14, 1944. 

'SIRC Sec. 22(b) (2) (A). 

WIT 3212, 1938-2 CB 65; Reg. 111, Sec. 29.22(b) 
(2)-3. 

*°Reg. 108, Sec. 86.2(a) (8). 


“Sidney R. Baer, 2 TCM 285; Spyros P. Skouras, 
14 TC No. 64. 
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would constitute a gift of a present inter- 
est, but there is some doubt in this re- 
spect with regard to a donee who is 
a minor.** 

Frequently policies are taken out 
by wives on the lives of their husbands 
and their children are made the benefi- 
ciaries. It has been held that upon the 
death of the insured, the wife surviving, 
there is a gift completed upon the death 
of the insured and the amount of the 
gift is the proceeds which are payable 
upon the death of the insured.** Such a 


John W. Kieckhefer, 15 TC No. 17. 
23Adele Goodman, 156 F. (2d) 218. 








gift tax may be avoided by making the 
beneficiary the owner of the policy. 


Where a policy is assigned to several 
persons, each having a fractional inter- 
est in the policy, this has been held to 
constitute a gift of a future interest since 
no one of the donees can surrender 
the policy or exercise any incident of 
ownership without the consent of the 
other donees.”* 


Estate Tax Problems 


Prior to January 10, 1941, numerous 
life insurance policies were assigned so 


*4Skouras, 14 TC No. 64. 
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as to get them out of the estate of the 
insured. When the premium payment 
test was put into the Code in 1942, it 
was provided that the premiums paid 
prior to January 10, 1941, would not 
be considered as having been paid by 
the insured if he retained no incidents 
of ownership after that date. Some of 
these assignments contained a reversion- 
ary interest. Therefore, the policies so 
assigned were not helped by the pro- 
vision which made it possible to disre- 
gard premiums paid prior to January 
10, 1941. 

However, the Revenue Act of 1950 
has provided some relief in this re- 
spect.**> The law now is that if the re- 
versionary interest at no time after Jan- 
uary 10, 1941, had a value in excess 
of 5% of the policy, the insured should 
not be regarded as having any incident 
of ownership after that date. This pro- 
vision is made retroactive and applies 
to the estates of all persons dying after 


October 21, 1942. 


There is always a question whether 
an assignment has been made in con- 
templation of death. If the principal 
motive was to estate taxes this 
seems to be sufficient to show that the 


save 


transfer was made in contemplation of 
death, but here again the Revenue Act 
of 1950 has supplied some relief.*° The 
law now provides that if the donor dies 
more than three years after the date 
of the gift, it is presumed conclusively 
not to have been made in contemplation 
of death. If the donor should die within 


Sec. 503, Revenue Act of 1950. 
*™Sec. 501, Revenue Act of 1950. 
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the three year period, there is a re- 
buttable presumption to the contrary. 


Indirect Payment 


The question of whether premiums 
have been paid indirectly by the insured 
has led to considerable litigation. The 
Regulations give the following example 
relating to an indirect payment of pre- 
miums by the decedent: “For example, 
if the decedent transfers funds to his 
wife so that she may purchase insurance 
on his life, and she purchases such in- 
surance, the payments are considered to 
have been made by the decedent even 
though they are not directly traceable 
to the precise funds transferred by the 
decedent.” (italics supplied ) .°* 

It would appear that the fact that the 
wife used money which had been, at 
its source, a gift from the insured, 
would not in itself constitute his paying 
the premiums indirectly. If there was no 
agreement or understanding, expressed 
or implied, as to how the funds given 
by the husband were to be used, her 
later use of the funds to pay premiums 
on insurance covering his life should not 
constitute indirect payment of premiums 
by him. 

For example, the Tax Court held that 
where a husband $2,500 to 
wife to buy a fur coat and after a 


gave his 
period of two years she bought insur- 
ance on his life instead of buying a fur 
coat, the insured was not indirectly pay- 
ing the premium.** On the other hand, 
the Court held that where the spouses 


Reg. 105, Sec. 81.27. 


“Estate of Albert D. Saunders, 14 TC 534. 


86th 

year 
of 

servicing 





had a joint bank account, with respect 
to which each made deposits and with- 
drawals, the burden of proof was upon 
the wife to show that the funds she 
used to pay the premiums represented 
her own funds and not any funds of 
the husband. Moreover, the Tax Court 
has indicated that the fact that the 
husband gave property to his wife and 
she used the income of the property 
to pay the premiums, did not preclude 
the indirect payment of premiums by 
him, where there was an understanding 
at the time of the gift that the property 
so given or the income therefrom would 
be used to pay premiums on insurance 
covering his life.*” 


Marital Deduction 


Life insurance may qualify for the 
marital deduction if it meets the tests 
set forth in the Code. Under the power 


of appointment test, it is important to } 


note that the surviving spouse must be 
able to exercise the power immediately 
after the death of the insured. If the 
only power given is the power to with- 
draw the proceeds, the settlement agree- 
should make it that this 
power exists at all times after the death 
of the insured. Since the proceeds could 


ment clear 


not be withdrawn until they are credit- 
ed to the account of the beneficiary. 
and since such credit could not be made 
until proof of death has been received. 
the settlement agreement should provide 
that the beneficiary could, by notice to 
the company, transfer the funds to her 
died 
proof of death of the insured has been 


estate, even though she before 
received by the company. 

One safeguard would be to give the 
beneficiary, in addition to the right to 
withdraw, the right to appoint to her 
estate. If the insured is willing to give 
the 


should also be willing to give her the 


his wife right to withdraw. he 
right to appoint to her estate. The Reg- 
ulations as applied to life insurance 


have undertaken to carry out the intent 


- of Congress and have provided that 


clauses in a policy or settlement agree- 
ment, included merely to protect the 
insurance company in making payments. 
will not forfeit the marital deduction. 


“Estate of E. A. Showera, 14 TC 902. 


& A A 


Washington Trust Funds Up 

Assets held in personal trust accounts 
by state banks in Washington aggregated 
$35,025,980 at the end of 1950, compared 
with $32,226,944 on December 31, 1949. 
Trust department earnings in 1950 
amounted to $131,848, a gain over the 
previous year’s figure of $122,656. 
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DIRECTORS 


EDWIN J. BEINECKE 
Chairman, The Sperry & 
Hutchinson Co. 


MANUFACTURERS 
TRUST COMPANY 


EDGAR S. BLOOM 
Chairman, New York and Cuba 
Mail Steamship Company 


ALVIN G. BRUSH 


Chairman, American Home 





Products Corporation 


Condensed Statement of Condition as at close of business 


March 31, 195] 


CHARLES C. CLOUGH 


Administrative Vice-President 


LOU R. CRANDALL 
President, George A. 


Fuller Company 





CHARLES A 


Chairman, 


DANA RESOURCES 


Dana Corporation 


Cash and Due from Banks . . . . $ 750.800.501.08 


HORACE C. FLANIGAN 


Chatrman, Board of Divectars lL. S. Government Securities . . . 903.23 1.332.20 
JOHN M. FRANKLIN | ‘ 5. Government Insured F. H. A. 

Pig ee United States Mortgages ee ee ee ee 70.327.409.25 

mes ompany 


52.638.447.56 
3.595.050.00 
21.066.5 42.06 


State and Municipal Bonds . . . . 
Stock of Federal Reserve Bank. . . 
Other 


Loans. Bills Purchased and Bankers’ 


JOHN GEMMELL, JR. 
Clyde Estate 
Securities . . . 


PAOLINO GERLI 
President, 
Gerli & Co., Inc. 


746.666. 7 78.06 


\cceptances me al Ms 


FREDERICK GRETSCH eee - 
reais omapie NE oor ae Ss ne a 14.284.044.74 
the nae Banking Houses . ...... 14.443.285.65 


JOHN L. JOHNSTON 


Director, Lambert 


Other Real Estate Equities 261.024.8 
9.277.942.79 
6.219.091.65 


$2.592.811,449.88 


Campany 


Customers Liability for Acceptances 
OSWALD L. JOHNSTON 
Accrued Interest and Other Resources 


Simpson Thacher & Bartlett 


HARRY C. KILPATRICK 


Executive Vice-President 


KENNETH F. MacLELLAN LIABILITIES 
President, United Biscuit 


Company of America 


$50.390.000.00 
69.444.000.00 
31,.391.323.40 $ 15 


Capital . gree 
JOHN T. MADDEN 


Paitin. Maite 
Industrial Savings Bank 


ae er 
Undivided Profits 


Reserves for Taxes. 


1.225.323.40 
JOHN P. MAGUIRE 


a ee. 13.839,285.23 
1.511.700.00 


10.487.690.05 


Unearned Discount. Interest. etc. . 
Dividend Payable April 15, 1951. . 


Outstanding Acceptances . . . . 


GEORGE \ 
Chairman 
Executive 


McLAULGHLIN 


Committee e ope , 
Liability as Endorser on Acceptances 
Cc. R. PALMER 
Director, Cluett 
Peabody & Co., Inc. 


5.952.470.52 
13.531.053.16 
2.396.263.927.52 
$2.592.811.449.88 


and Foreign Bills . . ... . 
Cash held as Collateral or in Escrow 


GEORGE J. PATTERSON 
Pres'dent, Scranton & 
Lehigh Coal Co, 


WILLIAM G. RABE 


Chairman 
Trust Committee 


HAROLD C. RICHARD 
New York City 


United States Government and other securities carried at $160,892,766.55 are pledged to secure 


HAROLD V. SMITH 


President, Home Insurance Co. 


public funds and trust deposits and for other purposes as required or permitted hy law. 


Deposits 7 . . 7 > ° - e . 
| 
| 


L. A. VAN BOMEL 
President, National Dairy . _— . y es 
Sueduam Comeution Head Office: 55 Broad Street. New York City 

HENRY C. VON ELM MORE THAN 100 OFFICES IN GREATER NEW YORK 


President . , . . 
A Member Federal Deposit Insurance Corporation 
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CALIFORNIA 


Pasadena—William Hart has been pro- 
moted to trust officer at CITIZENS COM- 
MERCIAL TRUST & SAVINGS BANK. 

San Francisco — ANGLO CALIFORNIA 
NATIONAL BANK promoted Horace K. 
Welcome to vice president in the public 
relations department. 


COLORADO 


Gunnison—F rank S. Eastman, former- 
ly cashier and assistant trust officer of 
GUNNISON BANK & TrRuST Co., has been 
made vice president and cashier there. 


CONNECTICUT 


Hartford—Albert T. Dewey has re- 
tired as vice president in the personal 
trust division of HARTFORD-CONNECTICUT 
Trust Co., after 46 years in banking. 
Jeremiah H. Bartholomew, heretofore 
trust officer, becomes vice president, and 
Melvin C. Seymour a trust officer. 


FLORIDA 


St. Petersburg—Elmo J. Hall has been 
advanced to executive vice president at 
UNION TRustT Co. 

West Palm Beach—Russell E. Tucker 
has become assistant trust officer of 
FLORIDA BANK & TRusT Co. 


Winter Park—Robert B. Colville, for- 
merly with Bankers Trust Co., N. Y., 
since 1928, has been appointed trust of- 
ficer of FLor1IpDA BANK & Trust Co. 


GEORGIA 


Atlanta — Miss 
Ethleen Lasseter 
was elected assist- 
ant trust officer of 
FIRST NATIONAL 
BANK of Atlanta, 
thereby becoming 
the first woman of- 
ficer of any trust 
department in that 
city. She was pres- 
ident of the Atlanta Chapter of the 
American Institute of Banking in 1943, 
and first become connected with the First 
National as a clerk in the transit de- 
partment in 1917. She has been trust 
auditor since 1940, and was named At- 
lanta’s Woman of the Year in Business 
for 1946. Miss Lasseter was National 
president of the American Women’s 
Society of Certified Public Accountants 
for 1945 and 1946. Her efficient system 
for continuous audits of trusts and es- 
tates, and individual auditing of trusts, 
was described in the July and August 
1947 issues of TRUSTS AND ESTATES. 





ETHLEEN LASSETER 


ILLINOIS 


Chicago—Paul P. Pullen, for 24 years 
advertising manager of CHICAGO TITLE 
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TRUST PERSONNEL CHANGES 


& Trust Co., retired April first. Twice 
president of Chicago Financial Adver- 
tisers, for eight years he taught the 
course in trust company operation at 
Northwestern University. 

Chicago—R. Donald Cameron has re- 
tired as second vice president after more 
than 30 years with CONTINENTAL ILLI- 
NoIs NATIONAL BANK & TRUST Co. 

Chicago—Oliver M. Wolcott, attorney 
in the trust department, LAKE SHORE 
NATIONAL BANK, was elected assistant 
trust officer. 


INDIANA 


Richmond—Everett R. Lemon has re- 
tired as vice president and trust officer 
of SECOND NATIONAL BANK, and W. Z. 
Mason advanced from assistant cashier 
to vice president. 

Indianapolis—Albert C. Backemeyer, 
who has been assistant trust officer of 
FIpELIty Trust Co., has been promoted 
to assistant secretary-treasurer. 


MICHIGAN 


Detroit — BANKERS-EQUITABLE TRUST 
Co. elected W. Doric Wismer a vice pres- 
ident. Mr. Wismer was associated with 
his father, the late chairman of the 
board, Otto G. Wismer, in trust work for 
15 years, and will handle some of the 
duties of the senior Wismer. 

Detroit — MANUFACTURERS NATIONAL 
BANK appointed Dudley W. Apps as as- 
sistant trust officer. Mr. Apps, who join- 
ed the bank last year, was associated 
with the law firm of Crawford, Sweeney 
and Dodd of Detroit for more than a 
decade before he entered the Navy in 
1942. At his release in June 1950, Mr. 
Apps had the rank of Commander and 
was senior assistant district legal officer 
of the Twelfth Naval District. 


MINNESOTA 


Minneapolis — Raymond Clausen has 
been promoted from assistant vice pres- 
ident in the trust department of NorTH- 
WESTERN NATIONAL BANK to vice pres- 
ident; Malcolm G. Pfunder and Thomas 
R. Conners made trust officers. 


MISSISSIPPI 
Laurel—COMMERCIAL NATIONAL BANK 
& Trust Co. elected Miss C. T. McCal- 
lum, formerly assistant vice president and 
trust officer, a vice president, and pro- 
moted Loring Burgess, Jr., to trust offi- 
cer. 


NEW JERSEY 
Jersey City—George M. Plain advanced 
to trust officer at HupSON CoUNTY Na- 
TIONAL BANK. Mr. Plain started with the 
bank in 1930, but served in the Air 
Forces in World War II as a First 
Lieutenant. 


Madison—Fi1rst NATIONAL BANK elect- 
ed as president Alexander Eagles, for- 
merly first vice president and trust offi- 
cer, to succeed the late Henry L. Servoss. 
William L. Thebault was promoted from 
vice president, cashier and trust officer to 
first vice president. 


Somerville—Chauncey R. Oakes ad- 
vanced to cashier and trust officer, at 
SECOND NATIONAL BANK. At the same 
time, Oliver G. Allen succeeded the late 
D. H. Beekman as president. 


NEW YORK 


New York—Harry C. Thompson resign- 
ned as vice president in the trust de- 
partment of CHEMICAL BANK & TRUST 
Co. and will be treasurer of Investors 
Diversified Services, Inc., to serve as its 
chief financial officer. 

New York—J. Mare Gardner was elect- 
ed a vice president of SCHRODER TRUST 
Co. and J. Henry Schroder Banking 
Corp. 


NORTH CAROLINA 


Durham—Joseph C. Webb has_ been 
promoted to vice president in charge of 
promotion and new business, at DurR- 
HAM BANK & Trust Co. 

Wilmington—PEOPLES SAVINGS BANK 
& Trust Co. advanced W. L. Marks to 
assistant vice president and trust offi- 
cer. 


OHIO 


Piqua—A. E. Buchanan was promoted 
to vice president and trust officer, at 
CITIZENS NATIONAL BANK & TRUST Co. 

PENNSYLVANIA 
Bethlehkemé& 
Scranton — Robert 
\ J. Hunter resigned 
& <orey as vice prgsident 
+ / and trust ofl*cer of 
y ~.j the First NATION- 
AL BANK & ‘TRUST 
Co. of Bethlehem 
to assume the same 
position with THIRD 
NATIONAL BANK of 
Scranton. A graduate of the American 
Bankers Association Graduate School of 
Banking, Mr. Hunter was formerly chair- 
man of the Corporate Fiduciaries Asso- 
ciation, of Group 3, Pennsylvania Bank- 
ers Association, and is vice chairman of 
the trust division of the Pennsylvania 
Bankers Association. 





Om 


ROBERT J. HUNTER 





RHODE ISLAND 
Providence — Philip K. Barker, vice 
president of INDUSTRIAL TRUST Co. since 
1946, has been named to head all adver- 
tising activities. Prior to entering bank- 
ing, Mr. Barker was a manufacturing 


TRUSTS AND ESTATES 












| 
| 
| 





be 


os 
— 


QQ nnn nen eg 


> 





ad- 

at 
ime 
late 


gn- 
de- 

UST 
Ors 
its 


ect- 
UST 
ing 


een 
» of 
JUR- 


ANK 
; to 
offi- 


oted 
- at 
Co. 


m & 
bert 
ned 
lent 
r of 
[ON- 
UST 
hem 
ame 
{IRD 
K of 
ican 
| of 
air- 
$so- 
ank- 
n of 
ania 


vice 
ince 
ver- 
ank- 
ring 


ATES 





| 
| 


| 





NEW LOOK IN FINANCIAL HOMES 


the rank of Brigadier-General, serving 
in the Pacific. 


SoutH DAKOTA 


Sioux Falls—Adolph Lodmell, Nortu- 
WEST SECURITY NATIONAL BANK, was ad- 
vanced to vice president and trust offi- 
cer, and Charles D. Gregg to trust offi- 
cer. 

TENNESSEE 

Nashville—At First AMERICAN Na- 
TIONAL BANK, Charles W. Waterfield was 
elected a vice president in the public re- 
lations and business development depart- 
ment. He formerly was vice president of 
Cumberland Securities Corp., and is a 
member of the Board of Governors of 
both the Investment Bankers Association 
of America and the National Association 
of Security Dealers. 


TEXAS 


Victoria — The VictroriA NATIONAL 
BANK, granted trust powers in February, 


jeweler. During World War II he held 





Lawyers-Trust Conference Room, Texas Bank & Trust Co., Dallas 


has appointed A. G. Schroeder vice pres- 
ident and trust officer in charge of the 
department, with Al S. Vogt, assistant 
vice president and assistant trust officer, 
to assist him. 


WASHINGTON 


Seattle—Hamilton M. Redman resign- 
ed as vice president and trust officer in 
charge of the trust department of Na- 
TIONAL BANK OF COMMERCE, and became 
vice president and treasurer of Berkshire 
Life Insurance Co., Pittsfield, Mass. Mr. 
Hamilton had also been in charge of the 
bank’s common trust fund. 





Tacoma—BANK OF CALIFORNIA N.A. 
has elected T. Robert Faragher a vice 
president at Tacoma. Prior to this Mr. 
Faragher had been vice president of 
PEOPLES NATIONAL BANK of Washington, 
Seattle. His banking career in that 
city started in 1936, and in intervening 
years his experience has extended to 
practically all phases of banking. Mr. 
Faragher was president of the Seattle 
Chapter, A.I.B., in 1944. 


jij 


Ohio's Oldest Trust Company 
Offers Complete Fiduciary Service 
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THE CENTRAL TRUST COMPANY Z 
Cincinnati, Ohio 


Also at Tacoma, Edward S. Walker 
advanced to assistant trust officer. Mr. 
Walker joined the staff of Bank of Cali- 
fornia in 1928, and since 1943 has special- 
ized in investment and trust work. 


CANADA 


Toronto, Ont. — 
T. D’Arcy Leonard 
has become pres- 
ident and general 
manager of CAN- 
ADA PERMANENT 
Trust Co. to suc- 
ceed the late E. D. 
Gooderham. Mr. 
Leonard, King’s 
Counsel, was for 
some years Ontario legal editor of TRUSTS 
AND ESTATES. 





dl 
T. D’ArRcy LEONARD 


A A A 
IN MEMORIAM 


JOHN J. BANNAN, assistant trust of- 
ficer of First CAMDEN (N. J.) NATIONAL 
BANK & TRuST Co. 

JOHN T. BOYLE, assistant trust officer 
of CROCKER First NATIONAL BANK of 
San Francisco. 

THEODORE TRACY, manager of the real 
estate department of KENTUCKY TRUST 
Co. 

WALTER G. KIMBALL, chairman of the 
board of the COMMERCIAL NATIONAL 
BANK & Trust Co., New York. 


POLK’ 


BANKERS ENCYCLOPEDIA 

















IN 
ONE! 


2800 pages of the 
latest information on 
1. Banks; 2. Investment 

Bankers; and 3. Life 
Insurance Companies. 


* 


Why not join those who know? 
Use the best in Bank Directory 
Service. Order your copy today. 


MARCH 1951 EDITION 
NOW OFF THE PRESS 


Single issue price $27.50 
Five year rate $20.00 a copy 


* 


For further information write — 


R. L. POLK & CO. 
130 Fourth Ave., North 
Nashville, Tenn. 
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Banking floor of Crown Trust Company, Toronto Office 


TRUST 


EMPLOYMENT EXCHANGE 
(hb 


Banks seeking trust executives, and 
personnel desiring new opportunities 
are invited to make free use of this 
column, addressing correspondence 
to “T & E,” attention Employment 
Exchange and code number. 


Southern Florida trust company, with 
rapidly growing personal trust business 
in metropolitan center, has promising 
opening for well-rounded trust executive 
of good personality for contact as well 
as administrative work. Trust or Asso- 
ciate Officer title and compensation with 
advancement prospects, for middle-aged 
or under-49 man. 4-1. 


South Florida bank desires services of 
experienced solicitor for trust and com- 
mercial accounts. All year or eight or 
nine months would be satisfactory. 4-2. 


If a Long Island bank is interested in 
part-time consultant or retainer services 
of a retired trust official with round-the- 
clock experience, for estate analysis, real 
estate and mortgage or other advisory 
work, write 4-3. 

Trust officer, with wide experience in 
trust advertising, public relations and 
new business development, seeks new 
position preferably in West. 3-1. 

Vermont bank with congenial atmos- 
phere wants young man with good gen- 
eral experience to develop trust depart- 
ment. Salary $5,000-$6,000. 3-2. 

A-A &A 

New Trust Powers Granted 

Fort Lauderdale, Fla.—First National 
Bank in Fort Lauderdale. 

Aurora, Ill.—Aurora National Bank. 

Abilene, Texas — Citizens National 
Bank in Abilene. 

Laredo, Texas—Laredo National Bank. 
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Canada’s 100-Millionaires 

The Crown Trust Company, organized 
in Toronto, Ontario in 1909, has joined 
the exclusive ranks of corporate fiduciar- 
ies which administer over $100 million 
of estate, trust and agency funds. Witha 
$100,331,359 total at the end of 1950, 
Crown Trust becomes the seventh Can- 
adian trust company to top this mark in 
volume of assets. The others in this class 
are: Canada Trust of London (Ont.), 
Montreal Trust, National Trust of Tor- 
onto, Royal Trust of Montreal, Societe 
d’Administration et de Fiducie at Mon- 
treal and Toronto General Trusts Corp. 

At the time of merger with the Trusts 
& Guarantee Co. in May, 1946, total 
fiduciary assets amounted to over seven- 
ty-five million dollars. Established in 1897 
under the latter title, the company has 
built an organization of eight offices from 
Montreal to Vancouver on the Pacific 
Coast. Irving P. Rexford, dean of the 
trust business in the Dominion, is pres- 
ident and Reginald Anderson and Ernest 
T. Godwin assistant general managers at 
head office. 

A A. A 


Fischer Heads Fiduciaries 


Louis W. Fischer, 
vice president, 
American National 
Bank and _ Trust 
Co. of Chicago, was 
elected president of 
the Corporate Fi- 
duciaries Associa- 
tion of Chicago at 
the Association’s 
annual meeting, 
held March 28th at the Mid-Day Club. 
William S. Turner, vice president, The 
Northern Trust Co., was elected vice 
president. R. Emmett Hanley, vice pres- 
ident, City National Bank and Trust Co., 
was named secretary-treasurer. 





Louis W. FISCHER 





MERGERS 


Buffalo, N. Y.—MARINE TRusT Co. pro- 
poses to merge the following banks and 
change its name to MARINE TRUST Com- 
PANY OF WESTERN NEW YORK: Power 
City Trust Co. (Niagara Falls) ; Niagara 
County National Bank & Trust Co. 
(Lockport); First Trust Co. of North 
Tonawanda; Marine Midland Trust Co. 
of Albion; and Medina Trust Co. This is 
subject to ratification by stockholders 
and approval of state and Federal reg- 
ulatory bodies. 


New York, N. Y.—Merger of the Na- 
TIONAL SAFETY BANK & TrusT Co. with 
the CHEMICAL BANK & TRUST Co. became 
effective March 19, 1951, with the office 
of the former at Broadway and 38th 
Street becoming a branch of the Chem- 
ical. National Safety employees and of- 
ficers were offered similar positions with 
Chemical. 


Cincinnati, Ohio—The board of direc- 
tors of both First NATIONAL BANK and 
SECOND NATIONAL BANK have approved 
an agreement, subject to approval of 
stockholders, for merger of the two in- 
stitutions next June 30. Combined assets 
would then be $311,000,000 for First 
National, which now ranks 73rd among 
the 300 largest commercial banks in the 
United States. 


Philadelphia, Pa. — Shareholders of 
GIRARD TRUST Co. and the CORN Ex- 
CHANGE NATIONAL BANK & TRUST CoO. 
will meet on May 31 to vote on, the pro- 
posal to merge the two institutions, under 
title of GIRARD TRUST CORN EXCHANGE 
BANK, instead of the name firSs chosen, 
Girard Corn Exchange Bank & # rust Co. 












Aggregate assets in the mergM as indi- 
cated by December 31, 1950 r rts total 
$540 million. Under the plan merger, 
funds held by each of them wie vested 


in the surviving institution \v 
further act or deed or any de‘! 


SAA 


out any 
e. 


Proposes Stock Increase 
New York, N. Y.—The Boatd of Di- 
rectors of NATIONAL CITY BANK voted 
last month to recommend to shareholders 
a proposal to increase capital funds of 


‘the bank by the sale of one million addi- 


tional shares of its capital stock, at $40 
per share, thereby increasing the number 
of shares outstanding to 7,200,060. Par 
value would be unchanged at $20. 


If approved by the shareholders on 
May 2, the additional shares will be of- 
fered on the basis of one new share for 
each 6.2 shares held. The capital stock 
will be increased to $144,000,000 and the 
surplus to $156,000,000. These totals do 
not include the capital funds of the 
bank’s trust affiliate, Ciry BANK FARM- 
ERS TRUST Co. Directors expect that the 
earnings of the bank will warrant the 
payment on the increased number of 
shares of the dividend now being paid. 
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 THREE-STEP SALARY PROGRAM 


for Kank Emp oyees 


A. J. HOOD 


Assistant Vice President, Mellon National Bank and Trust Co.. Pittsburgh, Pa. 


HE success of any bank depends on 

good management and good man- 
agement depends on good _ personnel 
procedures. In many banks the person- 
nel policy consists of explaining to em- 
ployees that a bank is a nice place in 
which to work and that employment is 
secure even through depressions. Who 
is to be the judge of that except the em- 
ployees themselves, and how 
young people of today 


many 
remember the 
last depression? How many banks can 
match industry's inducements for good 
applicants. or are we more likely to be 
cost-minded instead of Personnel-mind- 
ed? How are banks going to hold their 
own under the keen competition for 
help? 

Most executive oflicers are too busy 
with administrative duties and customer 
contacts to spare the necessary time to 
study the needs and to install a program 
that will be suitable. If that is true in 
your bank, then the first suggestion is 
to delegate this responsibility and place 
a competent man in charge of person- 
nel. That man’s first duty is to see that 
better methods for selection of new em- 
ployees are installed. Many companies 
today do nol simply check references to 
determine an applicant’s ability to per- 
form a specific job. Special tests are de- 
signed to show whether or not the per- 
son has the aptitudes required. The de- 
gree of mental ability required of a 
new employee is dependent on whether 
the person will remain on a routine job 
or will be expected to move on to posi- 
tions of responsibility. It is much better 
to know before hiring a person where 
he ranks with other applicants in the 
possibility of future success, and these 
qualities can be measured with a high 
degree of accuracy. The use of modern 
tools in the selection of new emplovees 
will increase our chances for a more 
efficient staff and reduce turnover and 
expense. 

From address before Group VI. Pennsylvania 
Bankers Assn., Feb. 1951. 
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It has been proven in recent years 
that some other things rank higher than 
salaries to the individual employee. and 
one of these is recognition. He wants to 
be considered a partner in the business. 
No matter how unimportant his job may 
be, he wants to be informed on matters 
of policy so that he knows where he fits 
into the picture. A spirit of friendliness 
on the part of the boss, with a willing- 
ness to impart information to his em- 
ployees, will instill in them a feeling of 
pride that will be worth much more than 
any payment in dollars and cents. One 
of the best ways for doing this is through 
an employees but this 
would not be practicable in a bank with 


news organ, 
a very few employees. Most of us. how- 
Instead of 
using them solely for orders, why not 


ever, have bulletin boards. 
have a senior officer post a letter from 
time to time informing the employees 
of some of the new things management 
has in mind. 


Job Evaluation 


One of the main items that creates 
suspicion is the rule “salaries are confi- 
dential and must not be discussed among 
fellow employees.” Nevertheless they are 
discussed. It may be the employee is 
not so much concerned in the amount of 
salary he receives as he is in whether or 
not he is being treated fairly. If we can 
show that the amount we are paying 
is justified by facts. then we need not 
worry whether the employees discuss 
their salaries. An approach from three 
different angles is necessary to establish 
the fact that salaries are sound. 

1. There must be a fair relationship be- 
tween the various jobs in the bank, depend- 
ing upon the skill required and the re- 
sponsibilities involved. 


2. Salaries must be comparable to the 


amounts other companies pay for the same 


kind of work. 


3. Since people do not all perform their 
jobs to the same degree of satisfaction, 
their salaries should bear the proper rela- 
tionship in proportion to performance. 


The Personnel terms are job evalua- 
tion, salary surveys and merit or per- 
formance rating. Job evaluation in large 
banks can be simple or complicated, 
depending upon how scientific they wish 
to be. They will probably have jobs in 
all grades. Smaller banks. however, are 
not likely to have jobs in all grades and 
they will have more difficulty in deter- 
mining for instance how much higher a 
teller should be ranked over a_ book- 
keeper when there are no intervening 
jobs. The American Bankers Associa- 
tion has worked out a commendable so- 
lution to that problem in its recent 
booklet “A Salary Program for the 
Smaller Bank.” recommended for banks 
with from 5 to about 30 employees. 


Salary Survey and Merit Rating 


Most companies are now anxious to 
salaries. and many of their 
rates are a matter of public information 


compare 


in newspapers. This leads to the second 
step in a salary program, salary surveys. 





—White, in The Chicago Daily News 
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There is no need to divulge individual 
salaries, but the ranges on several com- 
mon jobs may be compared and when 
a fair rate is decided upon, other rates 
may be established in accordance with 
the job evaluation program. 

No two people will do the same job 
in the same way. To pay both of them 
the same salary will certainly keep the 
poorer clerk happy but will leave no in- 
centive for the more able person to try 
to do a better job. In many banks the 
person with authority to grant increases 
is not in a position to know each individ- 
ual’s value to the company, and too often 
increases are doled out simply on length 
of service. Merit rating is simply a plan 
whereby the supervisors, after thought- 
ful consideration, rank all their people 
at one time on the factors which denote 
the employees’ usefulness to the bank, 
such as volume of work, quality of work, 
dependability, etc. This type of rating, 
which doesn’t necessarily have to be 
complex, will give much more accurate 
information on which to base salary in- 
creases. 

After a complete salary program has 
been set up, it should be thoroughly ex- 
plained to employees. There will then 
be no need to caution employees not to 
talk about their salaries because differ- 
entials can be adequately explained. 

“Fringe benefits’ and the “hidden 
payroll” cover such items as payroll 
taxes, group insurance, hospitalization, 
retirement plans, vacations and_ sick 
leave. Regardless of the way we feel 
about these personally, they have be- 
come a necessary expense of doing busi- 
ness and if we wish to compete with 





Texas Bank & Trust Co., Dallas, has created a junior board, composed of young business 

men who are making a name for themselves in business and industry in the community. 

The board, an innovation in the banking industry, met for the first time with the regular 

board on March 13. Shown seated (1. to r.): P. B. Garrett. president; W. W. Overton, Jr.. 

chairman; standing: Jack C. Vaughn, Leo F. Corrigan, Jr.. Clint Murchison, Jr., Harry 
W. Bass, Jr., E. Hammond Coffman. 


other employers in the employment mar- 
ket we are obliged to provide these bene- 
fits on a basis that will be comparable 
to industry. The same principle holds 
for equipment and working conditions. 

Some may say “industry can afford 
to pay higher salaries.” Is this true or 
does industry profit by employing the 
better people? A good man will pay his 
own way in any business or he will get 
out. Good employees, through their ideas 
and initiative, will develop new sources 
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of revenue, reduce the number of em- 
ployees required to operate a bank and 
improve public relations. These will all 
be reflected in increased profits. 


a. - & 


Pension Benefits under 
Wage Freeze 


Pension, profit-sharing and other wel- 
fare plans were accorded specific treat- 
ment in the Wage Stabilization Board’s 
Regulation No. 6, permitting, without 
prior approval, a 10% general wage in- 
crease over the pay for the base period 
(payroll period ending on or next after 
Jan. 15, 1950). It was stipulated that 
pension costs are not to be considered 
part of the base period pay, nor must the 
cost of a plan installed prior to Feb. 
27, 1951 (effective date of the Regula- 
tion) be counted toward the 10% limit. 
However, the cost of any new plan or 
improvement in an old plan must be 


‘calculated as part of the 10% permissible 


increase. (Raises for merit, length of 
service, promotion or reclassification are 
not chargeable against the 10% max- 
imum.) 

In approving the Regulation, Economic 
Stabilization Administrator Eric John- 
ston recommended that the Board prepare 
regulations excluding (within approved 
limits) health, welfare and pension plans 
from the 10% ceiling in the ground that 
such benefits “in general do not consti- 
tute payments which in fact compensate 
for increases in the cost of living. Nor 
do they add to the purchasing power of 
workers and thus to inflationary pres- 
sures. 
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Construction and Uses of 


Synoptic Trust Records 


C. F. ZURLINDEN 


Trust Officer and Administrative Assistant to Vice President, 


FUNDAMENTAL must in any well 

operated trust department is the 
“Synoptic Record,” or “Brief,” of each 
trust agreement or appointment accepted 
by the bank. However strange the asser- 
tion may be to some practical trust men, 
there are still trust departments attempt- 
ing to function without this essential 
condensed record or with very sketchy 
attempts at an imitation of one. To oper- 
ate any trust department efficiently and 
economically all the information neces- 
sary to the administrative and operative 
conduct of each individual trust account 
should be close at hand, in brief or codi- 
fied, quickly graphed but accurate form, 
for the guidance of both the administra- 
tive officers and trust personnel. elimin- 
ating the necessity of reading through a 
complete trust instrument, its modifica- 
tion, sundry court orders and the like. 
every time a variation from usual proce- 
dure is indicated or requested. Daily 
operations are dependent on a good 
Synoptic Record. Correct administrative 
judgment and decisions are dependent in 
many instances on the same record. Ad- 
ministrative auditing needs it for support 
at all times, if such auditing is not to be 
neglected or become too expensive to be 
pursued at all. 


In setting up such record, the initial 
step, following* the acceptance of any 
trust business, is to have the instrument 
of appointment briefed by the adminis- 
trative officer to whom the new account 
is assigned. This brief should be checked 
by some other person capable of inter- 
preting it in terms of the original ap- 
pointment. This initial step presupposes 
that the trust department is of sufficient 
size and interest to its bank as an operat- 
ing department to have available two 
persons with adequate trust training and 
intelligence to perform this essential 
duty correctly. 


Resolve Differences 


Any differences in the interpretation 
of the trust instrument should be dis- 
cussed, and if possible, mutual agree- 
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The First National Bank, Portland, Oregon 


ment-reached by the two persons charged 
with completion of the briefing. When 
reasonable doubt of the trustor’s or tes- 
tator’s intent is apparent, the instrument 
should be referred to the bank’s legal 
counsel for advice or direction, and the 
trustor invited to participate, if avail- 
able, for obvious reasons. In cases of ex- 
treme difference of opinion or doubt, 
when the testator has been eliminated, or 
the trustor is unavailable or reluctant to 
cooperate, a friendly suit should be 
opened in the proper court for a ruling 
and interpretation of the doubtful or ob- 
scure provisions of the trust instrument. 

After the Synoptic Record, or brief, is 
completed to the mutual agreement of 
the trust administrative officer and the 
checker, it should be typed on a perma- 
nent Synoptic Record Sheet for the con- 
tinuing reference of the administrative 
officer and trust operating personnel, and 
if administrative auditing is to be fol- 
lowed as a regular practice, on a some- 
what similar sheet for the continuing use 
of the administrative auditor. 


Set Up Reminder File 


The next step is to use the Synoptic 
Record to set up a Duty Reminder File 


for each individual trust account. This 
file is a card or series of cards which 
collectively can be arranged and kept in 
chronological order, and used to activate 
the performance of the various duties or 
functions of the individual trusts in ac- 
cordance with the provisions of the trust 
instruments. Such duties generally fall 
under one of the following headings: 


1. Remittance of income and/or prin- 
cipal to designated persons. 


2. Statements of income and/or prin- 
cipal transactions to designated 
persons. 


3. Statements of the trust’s assets to 
designated persons. 


4. Other duties as provided by the 
trust instrument or by agreement 
with beneficiaries or interested par- 
ties. 


These cards are for the use of the ad- 
ministrative officer or the operations per- 
sonnel under his direction. A single card, 
summarizing the duties for each trust 
account should be made and filed alpha- 
betically for the use of the administra- 
tive auditor in checking the performance 
of the administrative officer and operat- 
ing personnel, and also for summary 





Typical Synoptic Record 
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reference by officers and personnel. It 
should be borne in mind that the Duty 
Reminder Cards and the Master Auditor 
or Summary Card deal only with the du- 
ties under the trust instrument, or duties 
called for by side agreement with con- 
cerned persons, and are in no way con- 
nected with the management of the 
trust’s assets or the collection of income 
thereon. Asset management, asset review 
and conforming investments are checked 
by use of the Synoptic Record and other 
departmental products. 


It is most essential that both the Syn- 
optic Record Sheets and the Duty Re- 
minder Cards be kept up to date, and in 
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agreement at all times with the original 
trust instrument or its modifications, by 
notations of changes of duties, beneficia- 
ries and similar data. Changes may and 
do occur for a variety of reasons, the 
most common being deaths of donor or 
beneficiaries, maturity of individuals or 
of trusts with specific whole or partial 
distribution dates, and the amendment 
or modification of trust provisions, es- 
pecially in the case of revocable trusts. 
In some cases of repetitive changes, it 
may be necessary to rewrite both the 
Synoptic Record and the Duty Reminder 
Cards. Generally, however, the original 
record can be altered if the original 
forms used in their preparation are suf- 
ficiently flexible, complete and well de- 
signed in their blank state. 


Operations Simplified 


With the administrative operating rec- 
ords in the hands of the trust officer or 
his subject personnel and the administra- 
tive auditing records in the hands of the 
auditor, trust operations tend to become 
more simplified and at the same time 
kept under moderate and reasonable con- 
trol for the protection of the bank in the 
exercise of its granted fiduciary powers. 

The duties of the administrative audi- 
tor possibly can stand some further ela- 
boration, as this aspect of trust control 
is usually neglected in the smaller or 
moderately sized departments. 

Good and complete trust files for each 
individual account are of paramount im- 
portance if administrative auditing is to 
be reduced to an economical and routine 


procedure. The individual files should be 


American 


TRUSE 








adequately sub-divided into related 
parts, which can be tied into the admin- 
istrative auditing function. Copies of all 
statements sent out, whether for income 
collected or for assets on hand or deliv- 
ered, should be available to the adminis- 
trative auditor, as well as copies of all 
correspondence sent or received in be- 
half of the individual trust. A quick re- 
view of such duplicate statements and 
correspondence in conjunction with 
reference to the Master Reminder Card 
will or should reveal any major neglect 
of the essential operating duties, and 
such reviews should be made at least on 
an annual basis. 


Easily Checked 


The performance of the management 
and investment duties are easily checked 
by a comparison of the trust investment 
committee’s last review of an individual 
trust’s assets with the investment pro- 
visions as shown by the administrative 
auditer’s copy of the Synoptic Record. 
If such review was properly made by the 
trust investment committee, non-con- 
forming investments will have been 
noted and commented upon by the in- 
vestment committee. If not, the admin- 
istrative auditor should be able to spot 
such non-conforming investments by 
comparing the individual trust’s invest- 
ment powers with the list of the trust's 
assets prepared for the investment com- 
mittee review. Exceptions found should 
be brought to the attention of the proper 
executive authority. This procedure can 
also be put on an annual basis and will 
then serve as a check 9n the expressed 
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duty under Regulation “F” of the Board 
of Governors of the Federal Reserve Sys- 
tem that the assets of each trust account 
be reviewed during each twelve months. 

The administrative auditor should be 
responsible to the bank’s Board of Direc- 
tors for the performance of his audit 
function, and in no instance should he be 
under the supervision of the administra- 
tive officer whose operative procedures 
and policies he is supposed to audit. If 
administrative auditing is to be of any 
benefit to the bank, the person charged 
with the duty of such auditing must be 
able to operate independently of the ad- 
ministrative head of the trust depart- 
ment. All audit findings should be re- 
ported to the source from which the trust 
department’s administrative head draws 
his administrative authority. 

Good Synoptic Records will also be of 
considerable use to the examining au- 
thorities in their examinations of a trust 
department, just as soon as they learn 
from experience that these records are 
generally complete and accurate. If 
proven Synoptic Records for all trust ac- 
counts are available to the examiners, 
the detail work inherent to all examina- 
tions can be minimized, and examining 
force can devote more time to reviewing 
the operating conduct of the depart- 
ment’s affairs, rather than spending a 
large portion of their per diem time con- 
structing their own records for continued 
use in future examinations. 

A A A 
Kansas Trust Earnings 

Gross earnings of trust departments in 
Kansas state banks and trust companies 
during 1950 amounted to $56,854. 


Trust Investment Conference 


Held 


The fourth semi-annual meeting of 
The California Bankers Association con- 
ference on trust investments was held 
March 30 in Los Angeles, with bankers 
from Los Angeles, San Diego, San Fran- 
cisco, Santa Barbara, Salinas, San Ber- 
nardino, Riverside, Pasadena, and Long 
Beach in attendance. Herbert B. Drake, 
assistant vice president of Anglo Cali- 
fornia Nat’! Bank of San Francisco, was 
chairman. 


The conference opened with a panel 
discussion with Frank M. Kauffman, 
trust investment officer of the County 
National Bank and Trust Co. of Santa 
Barbara, as moderator. 


“Public Utility Stocks in Trust Invest- 
ment Programs” was the subject of an 
address by Charles O'Neil, partner, Duff 
& Phelps, New York. “The Outlook for 
Selected Industries and Securities Suit- 
able for Trust Investment,” by Joseph 
C. Bickford, assistant vice president, 
Bankers Trust Co., New York, in charge 
of securities research for trust invest- 
ments, featured the afternoon session. 


The featuring O’Neil was 
chairmanned by Louis J. Rice, vice presi- 
dent, The First National Trust and 
Savings Bank of San Diego. Lauren H. 
Conley, assistant vice president, Union 
Bank & Trust Co. of Los Angeles, was 
moderator for the third session featur- 
ing Bickford, and the fourth session was 
chairmanned by J. A. Ducournau, as- 


session 


sistant vice president, Wells Fargo Bank 
& Union Trust Co. of San Francisco. 
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Westinghouse Pension Funds 
to Banks 


Westinghouse Electric Corp. has di- 
vided a payment of $14 million be- 
tween the Chase National Bank of New 
York and Mellon National Bank & 
Trust Co. of Pittsburgh, trustees of two 
funds established by the company to 
administer contributions to the new pen- 
sion program which became effective 
January first. This represents the larg- 
est single payment ever made by West- 
inghouse for an employee pension or 
insurance program. Eventually the total 
of the two trust funds may exceed $300 
million. 


“The decision to set up two trust funds 
was influenced by the fact that we could 
not only obtain broader investment ex- 
perience and guidance, but could also 
secure greater investment opportunities 
and obtain the advantages of compari- 
son,’ commented Treasurer George G. 
Main. “The Peoples First National Bank 
& Trust Co. of Pittsburgh has been desig- 
nated as depository for the Pension Dis- 
bursement Account for both trust funds. 
From time to time, funds will be with- 
drawn from both trust funds and placed 
in the disbursement account to be used 
only for regular payments to retired or 
disabled employees.” 
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IOWA 


H.F. 21: Gives surviving spouse right 
to select property out of estate at ap- 
praised value, up to $15,000 allowed, 
selection to be made in writing filed with 
clerk of court. 


KANSAS 


H.B. 71: Amends prudent man rule 
statute, enacted in 1949, to permit in- 
vestment in shares of regulated mutual 
investment companies. 

H.B. 80: Adopts Uniform Principal 
and Income Act. 

H.B. 81: Authorizes nominee registra- 
tion of securities held by corporate fi- 
duciaries. 

H.B. 82: Governs registration or trans- 
fer of securities to or by fiduciaries. 

H.B. 83: Adopts Uniform Common 
Trust Fund Act. 


MONTANA 


Amends Code Section 91-2406, relating 
to distribution of estates not exceeding 
$3,000. 

Ch. 31: Prohibits inheritance (except 
of mining property), by non-resident 
alien heir or legatee unless latter’s coun- 
try grants reciprocal right of inheritance 
to estates of its decedent nationals. 


NEBRASKA 


L.B. 10: Eliminates reference to fees 
and costs in Section 77-2028 which makes 
practice etc. in delinquent inheritance 
tax proceedings conform to that in pro- 
bate cases. 

L.B. 12: Extends provisions of Section 
30-339, dispensing with regular admin- 
istration of small estates, to conservators 
as well as guardians. 

L.B. 15: Extends Section 33-126.02, 
providing for county judge’s fees in 
guardianship matters, to conservator- 
ships also. 

L.B. 109: Amends Section 77-2007 ex- 
empting previously taxed property from 
inheritance tax “to the extent ... that 
inheritance taxes were actually assessed 
and paid to the State of Nebraska upon 
the gift, bequest, devise, or inheritance 
so received.” 

L.B. 110: Adopts Uniform Reciprocal 
Transfer Tax Act respecting exemption 
of personal property from death taxes. 

L.B. 142: Permits support allowance 
for widowers as well as widows and 
makes them uniform whether decedent 
dies testate or intestate. 

L.B. 147: Authorizes ceunty court to 
require production of deeds, will or other 
documents of decedent in issuing citation 
to person claimed to be in wrongful pos- 
session thereof. 

L.B. 149: Provides that testamentary 
trustee who is required by court to give 
bond shall not enter upon duties or act 
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STATE LEGISLATION 


for estate until bond has been given and 
approved. 

L.B. 151: Provides for automatic con- 
tinuances in proceedings within probate, 
adoption, guardianship and testamentary 
trust jurisdiction of county court. 


L.B. 153: Repeals Section 25-2198 re- 
lating to investment of proceeds of sale 
in partition proceedings of husband and 
wife. 


NEW MEXxIco 


Ch. 22: Authorizes Probate Court or 
Judge to appoint Special Administrator 
pending issuance of Letters Testa- 
mentary, where it appears estate proper- 
ty is in danger of being lost, injured 
or depreciated; prescribes duties and 
limitations. 


NEW YORK 


Ch. 27: Amends Section 100-b(2) 
Banking Law relating to extension and 
modification of mortgage investments, to 
postpone deadline from April 1, 1951, 
to 1953. 


Ch. 72: Modifies application of 1946 
law relating to tax treatment of property 
subject to powers of appointment, de- 
pending upon time of creation and exer- 
cise; adds exception by reference to Sec- 
tion 403 (d) (3) of U. S. Revenue Act 
of 1942; and declares that power created 
by will executed on or before Oct. 21, 
1942, is deemed a power created on or 
before such date if testator dies before 
July 1, 1949, without having republished 
will by codicil or otherwise after Oct. 21, 
1942. 

Ch. 128: Amends Sections 278 and 279 
of Surrogate’s Court Act relating to 
costs and additional allowances in set- 
tling accounts, to raise the per diem 
limits from $25 to $50 in uncontested 
matters, and the basic allowance on con- 
tested matters from $70 to $100. 


Ch. 129: Amends Section 105 S.C.A., 
relating to designation of clerk of court 
by corporate surety, for purposes of 
service of process, by making such desig- 
nation indefinite rather than annual. 

Ch. 149: Amends several sections of 
S.C.A. to make express provision for 
mailing copies of various notices to one 
of the persons who would be required to 
be served personally with citation on 
behalf of infant or incompetent party. 

Ch. 180: Amends Section 23 Personal 
Property Law and Section 118 Real 
Property Law, permitting revocation of 
inter vivos trusts upon written consent 
of all persons beneficially interested 
therein, to provide that a limitation over, 
in trusts created on or after Sept. 1, 
1951, in favor of a class described only 
as heirs or next of kin or distributees of 
the settlor, or by other words of like im- 
port, does not create a beneficial in- 
terest in such persons. (This law is in- 
tended to eliminate the often litigated 





question of whether such a limitation 
created a remainder or reversion, on the 
answer to which depended the necessity 
of consent and the possibility of revoca- 
tion.) 

Ch. 215: Increases limit on individual 
account participation in common trust 
fund to $100,000. 


Ch. 224: Amends Section 248(1) Tax 
Law, relating to limitation of time to 
enforce tax on taxable transfer by non- 
residents, by providing that tax shall 
cease to be lien after 15 years from date 
of accrual. Previously, tax was presumed 
paid after six years as to bona fide pur- 
chasers. 

Ch. 254: Amends Section 272 S.C.A., in 
relation to notice in proceeding to obtain 
moneys paid to State Comptroller. 

Ch. 343: Amends C.P.A. Section 1548 
to provide that income commissions of 
trustees for any given trust year shall be 
allowed and retained only from income 
derived during “an year. 

Ch. 344: Amend@S.C.A. Section 250-c, 
extending authorif#yof executor or testa- 
mentary trustee t@elease claim against 
state for appropr n of real property, 
to cases where p yr of sale is implied 
as well as expres by will. 

Ch. 349: Modifig 
100-b to increase i 
minimum amount 
tution acting as fic 
est from 60 days 

















3anking Law Section 
m $100 to $1,000 the 
* which a trust insti- 
ciary shall pay inter- 
ter receipt; accumu- 
lated or surplus i@ome held for invest- 
ment shall be tre®ed as principal upon 
which interest is payable. 

Ch. 467: Amends S.C.A. Sections 
285(5) and 285-a (10) and C.P.A. Sec- 
tion 1548, dealing with basis of commis- 
sions of fiduciaries, to provide that when- 
ever any portion of dividends, interest 
or rents payable to fiduciary is required 
by law to be withheld by payor for in- 
come tax purposes, amount so withheld 
shall be deemed to have been received 
and paid out. 

TENNESSEE 

S.B. 378: Adopts prudent man rule for 
fiduciary investment, specifically author- 
izing acquisition and retention of inter- 
ests in common trust funds and securities 
of open-end or closed-end management 
type investment companies or trusts reg- 
istered under Federal Investment Com- 
pany Act of 1940. 

P.C. 23: Permits master or clerk of 
court to retain award to minor without 
general or regular guardian, if not ex- 
ceeding $500, to be disbursed for main- 
tenance or to natural guardian for such 
purposes. 


WASHINGTON 


Ch. 18: Permits establishment of joint 
bank account with right of survivorship. 


WYOMING 


Ch. 148: Amends procedure for final 
settlement and distribution of estates. 
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ANNUAL REPORTS 


(Continued from page 226) 


NaTIONAL Newark & Essex BANKING Co., 
Newark: 


The Trust Department has shown steady 
growth each year and in 1950 has benefitted 
substantially by the acquisition of the trust 
assets of the Bank of Montclair. Of growing 
importance is our Advisory Custodian Service 
which provides customers with periodic port- 
folio reviews and investment recommendations, 
as well as with regular custodian services. 


NATIONAL STATE BANK, Newark: 


Results for the year 1950 emphasized again 
the importance of this Department to our 
total operation. In size and scope the Depart- 
ment of Estates and Trusts is keeping pace 
with the overall growth of the bank. From 
small beginnings it has grown consistently to 
a position of respect and importance in the 
expanding area which the Bank serves. 


First NATIONAL BANK & Trust Co.. 
Paterson: 


The assets of the Trust Department as of 
December 31, 1950 amounted to $16,015,519 
which is a decrease of about $400,000 from 
the total at the end of the prior year. Several 
trusts and estate accounts terminated or set- 
tled during the year accounted largely for 
the very satisfactory earnings, which were 
slightly in excess of the figure for the peak 
year of 1949. The number of estates in the 
process of administration is substantial and 
settlements during the coming year should re- 
sult in a profitable operation. 


PLAINFIELD Trust Co., Plainfield: 


During the year 1950 the number of ac- 
counts which we are administering in various 
fiduciary capacities grew to 580, the aggregate 
book value being $36,000,000, an increase of 
$2,000,000 during the year. We anticipate con- 
tinued progress in this 
(Executor and agent.) 


specialized work. 


Summit Trust Co., Summit: 


The increase in earnings came about in 
part from an increase in loans and _ invest- 
ments and also from very substantial returns 
from the Trust Department. 


TRENTON BANKING Co., Trenton: 


The Trust Department continues to be an 
important and growing segment of the bank’s 
activities. During the year steps have been 
taken to increase particularly its activity in 
the field of Estate Planning. 


New York 
STATE Bank, Albany: 


Gross income earned in each of the asset 
classifications showed increases over 1949. 


First NATIONAL BANK, New Rochelle: 


Trust Department Fees $24,569 (compared 
with -$27,680 in 1949). 


Marine MipLanp Corp., Buffalo: 


Trust Departments operated by sixteen 
Marine Midland banks continued their sus- 
tained growth . . . three new Common Trust 
Funds were added (one a Discretionary) 

a Pension Plan Division was established, avail- 
able to all the trust departments . . . Invest- 
ment management service continues to show 
excellent growth. 


Mr. VERNON Trust Co., Mt. Vernon: 


Activities of our Trust Department continue 
most satisfactorily . .. increase in new busi- 
ness. 


J. P. Morean & Co., Inc., New York: 


Trust business, both personal and corporate, 
is now an important part of the company’s 
activities. Fees and Commissions were up to 


$2,616,272 from last year’s $2,144,708. 


Pusiic NATIONAL BANK AND Trust Co., 
New York: 


Growth in the Trust Department continues 
steadily. 
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Unitep States Trust COMPANY OF 
New York: 


In 1950 we collected $63,504,809 in divi- 
dends on common stocks alone for trusts, 
estates, investment agency and custodian ac- 
counts under our control. This figure, while 
perhaps unusually high this year, demonstrates 
the important place that equities have taken 
in recent years in the investment of fiduciary 
funds. In recent years an increasing number 
of closely held or family businesses have come 
under our supervision. Fiduciary Commissions: 


1950 = $3,843,589; 1949—$3,603,605. 
LincoLn RocuesterR Trust Co., Rochester: 


Trust Department assets up from $214,220, 


471 in 1949 to $219,495,006. . . . Conducted 


When 
Trust Customers 
Go to Ploxcda, 
think Fz7 of 


First National 


Complete trust service 
available right in Miami. 
Prompt attention to every 
detail and thorough coop- 


eration with original ad- 


ministrator on all ancillary 
transactions. 


TRUST DEPARTMENT 
The 
First National Bank 
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in November a four meeting Financial Forum 
for Women. 


Security Trust Co., Rochester: 
Estates, Trusts, Guardianships $ 76,184,798 


Corporate Trusteeships 254,334 
Agent for Individuals and 

Corporations 91,321,139 
Total $167,760,271 


Syracuse Trust Co., Syracuse: 


During the past year our Trust Department 
continued its record of efficient performance 
and sound growth. The assets under our care 
are now at an all-time high, having increased 
9% during 1950 and over 30% in the last 
five years. The gross earnings of the Trust 


How to Give 
your 


Trust Accounts 


BETTER 
SERVICE 





Department in 1950 increased 744% over the 
previous year. It is encouraging to note the 
increased number of wills reported in which 
this bank is named. Pension and profit-sharing 
plans are becoming an increasingly important 
factor. 


First Bank & Trust Co., Utica: 


Fiduciary funds and assets administered by 
our Trust Department increased $2,093,144 
during 1950 and at the end of the year 
amounted to $50,602,281. 

Trusts under Wills and Agree- 


SN eee re $10,008,283 
Executorships, Guardianships 

and Committeeships - 1,045,715 
Custodianships and other 

Fiduciary Accounts - __..... 39,548,283 
Total Fiduciary Funds ~ $50,602,281 


TRUST DEPARTMENTS OF BANKS 
AND THEIR 
PROSPECTIVE CLIENTS 


V Vien the Ira Haupt & Co. Watching Service, you 
keep your clients constantly informed on matters 
affecting trust investments. The Service provides a 
continuous watch for every development which has a 
bearing on your portfolio. Items are briefed and mailed 
to you on your stationery if you so desire so that 
you may send them to your clients. 


As evidence of your careful attention to trust investments, 
the Watching Service pleases old clients, attracts new 

+ ones. Trust Officers find it an effective, convenient 
way to keep informed of earnings, sales, production, 
dividend notices and other matters essential to 


good supervision. 


For full information on how your Trust Department 
can benefit from the Ira Haupt Watching Service, 
send for this booklet today. There is no obligation. 


IRA Haupt @& Co. 


Members New York Stock Exchange 


New York Curb Exchange 
New York Cotton Exchange 
New York Produce Exchange 


111 BROADWAY 
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Commodity Exchange, Inc. 
New Orleans Cotton Exchange 
Chicago Board of Trade 


NEW YORK 6 


County Trust Co., White Plains: 


Dollar volume of assets actually under ad- 
ministration increased by more than 22% 
during the year, and there was an appreciable 
increase in the number of customers who 
named the bank in their Wills to serve as 
executor, trustee, or in a similar capacity. 
Another significant development is the grow- 
ing number of individual and important bus- 
iness concerns which have made arrangements 
to turn over their securities to County Trust, 
in custody or in trust. 


NortH CAROLINA 
AMERICAN Trust Co., Charlotte: 


The biggest increase in assets for any year 
of operation was shown; as much as _ the 
total assets of the department at the end of 
1941. The department is firmly established as 
a profitable department of the bank, showiag 
a good earnings trend which gives promise of 
a substantial contribution to the total earnings 
of the bank over the years to come. 


Wacnovia Bank & Trust Co., Winston-Salem: 


The year 1950 was the best in the history 
of the Trust Department . . . which extends 
over ... more than half a century. Total as- 
sets now being administered by the Depart- 
ment are $79,000,000, exclusive of bonds held 
in safekeeping for Banking Department cus- 
tomers, a gain of $26,000,000 for the year. 
Some of this increase was due to the rise in 
market values of securities, but most of it re- 
flects new assets. 


The Department is now administering about 
3,000 active accounts, of which 252 were open- 
ed during the past year. The value of the 
assets in these trusts increased by $6,000,000 
to a total of $26,000,000. 


Our Common Trust Fund continues to show 
very gratifying growth, and the number of 
trust accounts participating in the fund now 
totals 816, an increase of 69 accounts for the 
year. 


OHIO 


First NATIONAL BANK OF AKRON 


Volume of personal and corporate trust 
business reached a new high . . . increase in 
services of estate management and tax prob- 
lems assistance during lifetime more 
Pension and Profit Sharing Ptans. 


CENTRAL Trust Co., Cincinnati: 


We again call your particular attention to 
the efficient and comprehensive services of our 


. Trust Department. 


First NATIONAL BANK, Cincinnati: 


The Trust Department has shown steady 
growth. Pension and Profit Sharing plans are 
prominent today. Living Trusts and apencies 
wherein the Bank provides investment man- 
agement service continued to bea substantial 
source of income. 


CLEVELAND Trust Co., Cleveland: 


The growing use of Pension and Profit 
Sharing Funds has been facilitated by our 
well-equipped personnel. The Estates Trust 
Department has made excellent progress dur- 
ing the past year. The record of new business 
closed is outstanding. The General Trust 
Fund has continued its steady growth and 
operating results continue to be highly sat- 
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isfactory. At the present time more than 1100 
individual trusts have participations in the 


Fund. 
CENTRAL NATIONAL BANK, Cleveland: 


The volume of business in both our Per- 
sonal Trust and the Corporate Trust Di- 
visions continues to grow and expand. 

1950 1949 


Trust Department Income _ $844,750 $669,697 


THE NATIONAL City Bank, Cleveland: 


Increase in earnings ... attributed ... to 
favorable earnings in our Trust Department 

. steady growth in volume of new business 
in all divisions . . . largest volume ever in 
employees’ pension trust division . . . trust 
assets have increased. 


Tuirp Nationa BANK & Trust Co., Dayton: 


Our Trust Department has experienced a 
very satisfactory year during 1950. The steady 
growth in both our personal and corporate 
trust business is evidence that the depart- 
ment is growing in prestige and importance. 


Winters Nationa, Bank & Trust Co., 
Dayton: 


During the past year satisfactory volume of 
additional business has been received by the 
Trust Department; particularly of investment 
supervisory accounts. 


ComMMERCE NATIONAL BANnk, Toledo: 


Our Trust Department business continues 
to develop in the fields of pension trusts, 
personal trusts, and estate planning, and we 
feel that the special efforts being made to 
expand our trust activities and to emphasize 
the personal quality of our relations with 
trust customers will result in further growth 
of this department. 


On1o-Citizens Trust Co., Toledo: 


A year of continued growth for the Trust 
Department. 


OKLAHOMA 
NATIONAL BANK OF TULSA: 

The operation of the Trust Department 
continues to be highly satisfactory, with the 
volume of assets more than doubling during 
the year, and prospects are excellent for the 
continued growth of trust business in this 
area. 

OREGON 
First NaTIONAL Bank, Portland: 

Trust Department new business reached an 
all-time high . . . increased demand for pen- 
sion plans. 

Unitep States NATIONAL Bank, Portland: 


A succession of new large estates were re- 
ceived. The volume of new business was 
more than double 1949 in all categories, the 
department setting an all-time high. 


PENNSYLVANIA 
JENKINTOWN Bank & Trust Co., Jenkintown: 


Estate Planning created large volume of 
potential new business . . . trust assets (now 
totalling) $8,428,060. 


Farmers Bank & Trust Co., Lancaster: 


Estate planning created a large volume of 
potential new business . . . trust accounts 
(now totalling) $8,428,060. 
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Fiwe.ity-PHILADELPHIA Trust Co., 
Philadelphia: 


Satisfactory earnings were due principally 
to a higher gross income from the Personal 
Trust Department amounting to $2,452,291, 
an increase of $348,439 or 16% over 1949. This 
represents a new high record of earnings in 
this department. As of December 31, Fidelity’s 
Discretionary and Legal Common Trust Funds 
had a combined market value of $59,179,000. 
The net new investment in 1950 by trusts now 
participating in these funds was $6,672,000. 
. . . Investment Supervisory Service meets a 
growing need for both individuals and insti- 
tutions. The total of investments here super- 
vised continues to grow at the rate of about 
10% yearly, at year-end amounted to more 
than $86,000,000 representing 370 accounts. 
Our growing usefulness in the Estate Planning 





field is attested by the fact that we were 
named executor or trustee to four times as 
many estates in 1950 as four years ago... . 
During 1950 Fidelity received 20 new corpo- 
rate trustee and agency appointments. At year- 
end it administered obligations outstanding 
in the hands of the public in an aggregate 
principal amount of $895,000,000. The gross 
earnings of this department were the largest 
in our history — $385,311 compared with 
$331,252 in 1949. 


Girarp Trust Co., Philadelphia: 


A total of $111,000,000 of new business was 
placed in the hands of our Personal Trust 
Department in 1950. The great majority con- 
sisted of accounts ranging in size from $10,- 
000 to $1,000,000, but there were a dozen 
accounts of more than a million dollars. Our 
policy is to welcome new business of all 


getting 
the RIGHT 
perspective 


Serving as we do a large number of 


clients, it is imperative that we apply the right perspective 


to their investment objectives. This means following close- 


ly not only current market conditions but also the varying 


factors which may have a bearing on future markets. 


Through specializing in assisting both institutional and 


conservative individual investors in selecting those secu- 


rities which meet their needs, and in the further adminis- 


tration of their portfolios, we are especially fitted to render 


an unusually effective service in these unsettled times. 


Translating our perspective attitude into action has 


proved the value of this service to our many clients. We 


are certain that you, too, will appreciate this sensitive 


attitude toward creative investing. 


R. W. Pressprich & Co. 
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NEW YORK 5 


201 Devonshire Street 
BOSTON 10 
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sizes. During 1950 our Trust Department paid 
out a total of $44,000,000 of principal in 
distributions (and disbursements) to legatees 
and beneficiaries of trusts. . . . The income 
which our Trust Department collected, pro- 
cessed, accounted for and distributed in ac- 
counts of all kinds amounted to $40,000,000 
for the year . . . an increase of some $3,000,- 
000 over 1949. Girard’s Diversified, or Com- 
mon, Trust Funds continue to grow. As of 
November 30 they amounted to $55,757,000. 
Of this, $45,177,000 was the “A” (discretion- 
ary) Fund . the remaining $10,580,000 
comprised the Diversified (legal list) Fund 
“B”. As of the end of the year our Invest- 
ment Service customers had approximately 
$250,000,000 of securities in Investment Ad- 
visory Accounts and in Custodian Accounts. 
The revenues of our Corporate Trust Depart- 
ment were considerably higher than in other 
recent years and the volume of new business 
received was also greater. Trust Department 
fees: 1950, $2,762,973; 1949, $2,626,825. 
Lanp TitLE BANK & Trust Co., Philadelphia: 
We continue to receive a number of new 
and desirable accounts, a favorable trend 
which we are confident will continue. The al- 
lowances made to trustees by the various Or- 
phans Courts for services rendered have be- 
come entirely inadequate in recent years, as 
they are based on ancient assumptions con- 
cerning costs and services which no longer 
exist. There is no justification for the estab- 
lished practice of charging all the compensa- 
tion to the Trustee for managing a trust 
estate against the income of the life tenant. 
The test case to permit interim compensation 
from principal, mentioned in our 1949 report, 
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was recently argued before the State Supreme 
Court. A favorable decision by that body 
should permanently improve the present totally 
insufficient earnings of the Trust Departments 
of nearly all Pennsylvania trust companies. 
Our Discretionary and Statutory Common 
Trust Funds continue to operate most satis- 
factorily to all parties in interest. Investments 
in both funds now total over $12,700,000. 
Owing to conclusion of the refinancing of 
many large building bond issues of which 
the bank had been Corporate Trustee, the 
Department’s income remains well below the 
figures of former years. Substantial new corpo- 
rate trust business continues to be difficult to 
obtain, largely because of the rules of the 
New York Stock Exchange requiring that 
paying agencies on listed corporate bonds and 
transfer agencies on listed corporate stocks 
be maintained in New York City. 


NATIONAL BANK OF GERMANTOWN & TruUST 
Co., Philadelphia: 


Each year our Trust Department reaches 
a new peak not only in Total Trust Funds but 
in income received and the number of people 
we are privileged to serve in a fiduciary ca- 
pacity. At December 31, 1950, Individual or 
Personal Trusts totalled $21,373,383 and Cor- 
porate Trusts, $3,250,047. 


THE PENNSYLVANIA Co., FOR BANKING AND 
Trusts, Philadelphia: 


This important segment of our company’s 
business has continued to grow during the 
year, and all new accounts are now put on 
our books at rates providing for reasonable 
compensation. We are glad to report that the 
department shows the highest gross earnings 
in our history, although the margin of profit 
is still too small in view of the responsibilities 
involved in trust administration. Continued 
rate negotiations with respect to commissions 
on older accounts have met with gratifying 
success. In the vast majority of cases we find 
our individual clients willing to recognize the 
greatly increased cost of trust administration, 
the burden of innumerable tax and other re- 


ports and the complexities of investment 
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sions for the year just 
torporate trust depart- 
n increase of $144,081 
tionary Common Trust 
grow in both size and 
is writing, the fund 
amounts to $51,48% with 2,179 participating 
accounts. The ComimYn Trust Fund for Legal 
Investments has also shown modest but steady 
growth. Assets havg increased during the 
year from $13,447,302 to $14,161,311 while 


participating accounts now number 1,511. 


analysis. Total con 
ended including t 
ment were $2,173, 
over 1949, Our D 
Fund has continue 
usefulness. As o 


(Concluded next manth) 


Trust Property Protected 

Many banks are taking precautions to 
protect property entrusted to their care 
in the event of air raids. (See March 
T.&E.. p. 160). One of them, United 
States Trust Co. of New York, recently 
sent a two-page letter to its customers 
advising them of the four major steps 
taken. 


NEW YORK 17, NEW YORK 
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INCOME TAX 


Insurance premiums on life insurance 
on own life not deductible. Taxpayer and 
his partner each took out life insurance 
in equal amounts on own life, each nam- 
ing other beneficiary without reserving 
power to change. They agreed that in 
event death of either, insurance pro- 
ceeds collected by survivor were to be 
turned over to decedent’s representative 
and payment, together with portion of 
cash, was to be in satisfaction of dece- 
dent’s interest in partnership. In addi- 
tion to becoming sole owner of business, 
surviving partner was to reacquire all 
rights in policies on his own life. Tax- 
payer during years 1944, 1945, 1946 paid 
premiums on policies taken out by him 
on his own life and sought to take a de- 
duction therefor. Commissioner disal- 
lowed deduction. 


HELD: Commissioner sustained. Un- 
der Section 24 (a) 4 of Internal Revenue 
Code a deduction is not allowed for pre- 
miums paid on any life insurance policy 
covering the life of any officer or em- 
ployee, or of any person financially in- 
terested in any trade or business carried 
on by taxpayer, when taxpayer is di- 
rectly or indirectly a beneficiary under 
such policy. It is true that taxpayer 
here was not beneficiary named in policy. 
Term “beneficiary” as contemplated by 
Section 24 (a) (4) is not, however, ne- 
cessarily confined to person named in 
policy, but may include one whose in- 
terests are indirectly affected thereby. 
Taxpayer was indirectly beneficiary un- 
der policy. Keefe v. Comm., 15 T.C. No. 
122, Dec. 28, 1950. 


Income distributable in sole discretion 
to another, by trustee-beneficiary, tax- 
able to her. Taxpayer’s father created 
trust under which taxpayer was one of 
beneficiaries and also co-trustee. As 
trustee, taxpayer was given discretion 
to designate person or persons in stated 
group who were to receive trust income 
from two-thirds of trust. Income from 
remaining one-third was payable to her. 
Stated group included taxpayer, and 
also her mother, provided father, at 
time and during term of such designa- 
tion, was not under legal duty to main- 
tain or support mother. At direction of 
taxpayer, income was paid over to 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


mother by taxpayer and her co-trustee. 
Commissioner determined that income 
paid to mother was includible in taxpay- 
er’s income. 


HELD: Commissioner sustained. Tax- 
payer took income and gave it to her 
mother who was not an eligible benefi- 
ciliary. Taxpayer’s claim to effect that 
she was acting as trustee was not sus- 
tainable. In effect, she distributed in- 
come to herself, pursuant to discretion 
exercised by trustees, of which she was 
one. It was only thereafter that she gave 
income to her mother. Oppenheimer v. 
Comm., 16 T.C. No. 64, Feb. 28, 1951. 


Charitable contribution with condition 
attached deductible in taxable year when 
conditions met. On Dec. 31, 1942, taxpay- 
er drew check for $50,000 to Trustees of 
Carlisle Hospital, requesting that it be 
turned over to Hospital upon certain con- 
ditions. When check was offered to Hos- 
pital on Jan. 1, 1943, superintendent re- 
fused it for reason that she had no au- 
thority to accept such contribution. Fol- 
lowing day, check was accepted tenta- 
tively and deposited in special bank ac- 
count. On Jan. 12, 1943, Board of Trus- 
tees formally accepted gift. Taxpayer 
took deduction for contribution on his 
1942 income tax return. Commissioner 
determined that amount was deductible 
in 1943 when Hospital agreed to accept 
gift. 


HELD: Commissioner sustained. Con- 
tribution to charitable organization is 
deductible in taxable year within which 
made. While check here was actually 
drawn in 1942, it was given subject to 
substantial conditions with which donee 
did not agree to comply until Jan. 12, 
1943. Gift, therefore, did not take effect 
until 1943, and was deductible in that 
taxable year. Linwood v. Gagne, 16 T.C. 
No. 61, Feb. 28, 1951. 


Waiver of commissions in considera- 
tion of release of claim for proportion- 
ate amount due results in taxable income. 
Taxpayer was one of executors of estate 
during administration of which differ- 
ences arose between executors and tax- 
payer in her individual capacity and as 
beneficiary under will. Question was 
raised as to whether testator intended 


his residuary estate to bear all estate 
taxes or whether executors could require 
taxpayer under then comparatively re- 
cent Apportionment Act to reimburse 
estate for taxes attributable to inclusion 
in gross estate of her interest in certain 
jointly held property. Proportionate 
amount of tax was $84,000. To settle 
these differences, executors and taxpayer 
entered into agreement whereby tax 
would be borne by estate and no claim 
for reimbursement would be made. Tax- 
payer agreed to relinquish her claim for 
compensation as co-executor, amounting 
to $48,146. On her income tax return 
for 1941, taxpayer did not include latter 
amount and Commissioner assessed de- 
ficiency. Taxpayer filed claim for refund. 


HELD: Refund denied. When taxpay- 
er’s obligations are assumed by another 
or reduced or canceled as part of busi- 
ness transaction, and taxpayer is there- 
by enriched, taxable income results. Here 
taxpayer was actually enriched at least 
to extent of executor’s commission which 
she applied against tax. Clarke v. United 
States, U.S.D.C., E.D. Pa, Dec. 18, 1950. 


Loss on sale of trust property not de- 
ductible by one who is not owner of 
corpus. In June 1933, taxpayer’s mother 
created trust naming herself as benefi- 
ciary during her lifetime, and reserving 
right to alter, modify or revoke. After 
her death, income was to be distributed 
between two daughters. Mother died in 
1937 without having revoked instrument. 
One daughter died in 1944. Taxpayer is 
sole beneficiary of trust with testamen- 
tary general power of appointment. 
Through foreclosure, trust acquired frac- 
tional interests in certain real estate. 
In 1945, both fractional interests were 
foreclosed over objection of trustee. In 
each instance loss was sustained. Total 
amounted to $3,660. Taxpayer claimed 
a deduction for $1,000 of amount as 
capital loss. Commissioner disallowed 
the loss. 


HELD: Commissioner sustained. 
Where grantor retains such control as 
to constitute him virtual owner of trust, 
he is taxable on income of trust. This 
doctrine has been extended to include 
others than grantors where they have 
power to appoint corpus to themselves 
or possess such control as would render 
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grantor taxable. In this case, however, 
power of revocation was personal to 
grantor and was exercisable only by 
her. Taxpayer’s rights did not come into 
existence until death of mother. While 
taxpayer had full control over property 
upon her death to dispose of it by will 
as if she had been owner, it did not fol- 
low that she possessed such control dur- 
ing her lifetime as would be equivalent 
to full ownership. Therefore, she was 
not entitled to deduction for loss. Marie 
E. Meier, 16 T.C. No.°53, Feb. 26, 1951. 


Deduction allowed beneficiary for pro 
rata share of judgment against trust. 
Taxpayer’s father left a leasehold estate, 
on which he had erected an office build- 
ing, in trust to pay income to his five 
children for life. Rent payable was six 
per cent of appraised value of land, 
which was to be reappraised at ten year 
intervals. Trustees resisted appraisal 
made in 1925 and by Court action, which 
became final in 1935, obtained a lower 
appraisal, but still somewhat in excess 
of 1925 basis. In interim, trustees paid 
rent at rate previously established and 
distributed income remaining to benefici- 
aries. Following fixing of value in 1935 
owners of land sued trustees for addi- 
tional rent due and obtained judgment 
for $319,935. In meantime property had 
been repossessed, leaving trust with no 
assets except family mausoleum. In 1945 
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judgment was settled for $75,000. Money 
was supplied, by agreement of benefici- 
aries, from an inter vivos trust which 
had been created for them by father. 
Taxpayer took deduction on his income 
tax return for $15,000, his pro rata 
share of the $75,000 settlement. Com- 
missioner disallowed deduction. 


HELD: Commissioner overruled. De- 
duction allowed. Trust income from 
which added income should have been 
paid was distributed among trust benefi- 
ciaries, and as one of beneficiaries, tax- 
payer was entitled to one-fifth deduction. 
Judgment as later adjusted in settle- 
ment was proper charge against amounts 
previously distributed as trust income. 
It was later decided that income so 
distributed would have to be restored by 
income beneficiaries. When so restored, 
it constituted a loss under Section 23 
(3) (2). Hettler v. Comm., 16 T.C. No. 
65, Feb. 28, 1951. 


ESTATE TAX 


Power to change trustee not equiva- 
lent to power to terminate. Transfers to 
trust not made in contemplation of death. 
Decedent, who died in 1945, had created 
trusts for two children in 1937, with 
bank as trustee. He reserved right to 
substitute another trustee, but expressly 
surrendered all power to amend, modify, 
or revoke trust in whole or in part, and 
relinquished all rights in subject matter 
of trust. Income of each trust was to 
be accumulated until beneficiary became 
21 years of age and thereafter all in- 
come was to be paid to beneficiary. Cor- 
pus was to be distributed to beneficiary at 
age 30. Decedent made transfers to his 
children at Christmas in 1943 and 1944, 
and to trusts in December 1937, 1938, 
1940 and 1941. Commissioner determined 
that transfers were made in contempla- 
tion of death and thus were includible 
in decedent’s estate. 


HELD: Transfers not made in con- 
templation of death. Ample evidence was 
offered to show condition of decedent’s 
health, his activities, and his probable 
motives for making the transfers. Trans- 





fers in 1943 and 1944 were ordinary 
Christmas presents, and in no sense test- 
amentary in character. Transfers in 
trust were made to assure children of 
sufficient money for education and for 
other purposes in case decedent suffered 
any financial reverses. Decedent had no 
power to terminate trusts despite his 
retained power to change trustee. Comm. 
v. Estate of Wilson, U.S.C.A.-3, Feb. 26, 
1951. 


Good will not includible in valuation of 
partnership interest. Decedent and his 
brother were engaged as partners in 
business which handled wholesale and 
retail sale of milk, industrial supplies, 
tools and equipment. Business was estab- 
lished in 1878 by their father. After 
father’s retirement in 1930 decedent and 
brother entered into oral partnership 
agreement to continue business. In 1931, 
agreement was entered into between de- 
cedent, his brother and trust company as 
trustee, whereby life insurance policies 
in amount of $75,000 were taken out on 
life of each partner and proceeds there- 
from made payable to trustee. Agree- 
ment provided that trustee was to pay 
over insurance proceeds it collected to 
executor or administrator of estate of 
partner first to die in full payment of 
deceased partner’s interest, to be valued 
by taking partner’s capital account on 
partnership books: as of last annual in- 
ventory next preceding death, less any 
withdrawals made by him, and less any 
losses occurring between date of state- 
ment and date of death. This amount, 
plus one-half of net profits earned in 
period, was to constitute value of part- 
nership interest. Commissioner contend- 
ed that such factors as longevity, estab- 
lished name, known products and sta- 
bility of customers would increase mar- 
ket value and included good will in 
value of interest. 

HELD: Value, as determined by ex- 
ecutors, was correct for estate tax pur- 
poses. Business had no patents or trade- 
marks and manufactured none of prod- 
ucts it sold. Same nationally known 
brands were available to its customers at 
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other like dealers in area. Evidence 
showed that success of partnership was 
dependent largely upon ability and ex- 
perience of salesmen employed in busi- 
ness for average of 30 years. Whatever 
good will may have been possessed by 
partnership, it could not have survived 
as an asset separate and apart from 
going business. It is unnecessary to pass 
upon issue as to significance of restric- 
tions imposed by oral partnership agree- 
ment and later agreement upon dece- 
dent’s right to dispose of partnership 
interest during his lifetime and after 
his death. Est. of Maddock v. Comm., 
16, T.C. No. 41, Feb. 15, 1951. 


Gifts made when decedent was 86 years 
old not made in contemplation of death. 
In 1941 decedent made gifts to his four 
children of $7,000 in cash and undivided 
one-fourth interest in properties valued 
at $36,000. He was 86 years of age at 
time and died over three years later. He 
remarried shortly after making gifts. 
Commissioner included value of inter 
vivos transfers in decedent’s estate as 
having been made in contemplation of 
death. 

HELD: Transfers were not made in 
contemplation of death. Decedent began 
making gifts of property, stock and 
cash to his children in 1920 and contin- 
ued to do so until 1929, when his bank 
closed as result of market crash. From 
then until 1941 he and his children used 
their resources to pay depositors of 
bank in full. Gifts made in 1941 were 
resumption of gift plan. One reason for 
gifts was to free himself of business 
responsibility, to permit him to travel 
and enjoy life. Another reason was to 
permit his children to enjoy property 
while he was alive. A final motive was 
to avoid having property devolve to 
second wife in case of remarriage. Estate 
of Parish v. Comm., U.S.C.A.-7, Feb. 
26, 1951. 


Girt TAX 


Release of power over joint trust not 
subject to gift tax. In 1935 taxpayer and 
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wife transferred stock held by them as 
joint tenants with right of survivorship 
to trust which they created. They re- 
served income to themselves jointly and 
to survivor, with power in survivor to 
designate beneficiaries of remainders. 
Provision was made for transfer of re- 
mainders in default of exercise of power. 
Wife died in 1942 and in 1943 taxpayer 
ordered transfer of corpus in equal 
shares to three earlier trusts created 
by him and wife for their adult children. 
At same time, as surviving settlor of 
earlier trusts, taxpayer irrevocably re- 
leased and extinguished right of surviv- 
ing settlor to shift or effect partial or 
complete alteration of economic benefits 
of trusts, thereby relinquishing all rights 
over what had been corpus of 1935 trust. 
For year 1944 taxpayer reported amend- 
ments to trust instrument of 1935 and 
cancellation of trust as relinquishment 
by him of power or control with respect 
to distribution of property. He reported 
these as exercise and termination of such 
power and control and, as such, as non- 
taxable gifts. Commissioner assessed 
gift tax deficiency. Taxpayer filed claim 
for refund. 


HELD: Refund granted. Transfer of 
corpus of 1935 trust was merely release 
of powers over that corpus. Secondly, 
since 1935 trust had been created with 
securities held in joint tenancy, taxpay- 
er’s powers as surviving grantor were 
acquired as joint tenant and not as ten- 
ant by entirety. Consequently taxpay- 
er’s release, to extent of his contribu- 
tions to trust, was tax free under Code 
Section 1000 (e) as release of rights 
under discretionary trust. His release, 
as survivor, of his rights over that 
part of trust contributed by his wife was 
tax-free as release of a power of ap- 
pointment, under Section 452 (c) of 
1942 Revenue Act. Peters v. Alsey, U.S. 
D.C. Hawaii, Feb. 23, 1951. 


REGULATIONS AND RULING 


Regulations 105 (Estate Tax) have 
been amended to conform to Public Law 
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378 (1949), Technical Changes Act. The 
new Treasury Decision sets forth cir- 
cumstances under which exemption from 
additional estate tax provided for cer- 
tain members of armed forces will be al- 
lowed, listing various branches of ser- 
vice whose members, upon their death, 
will be entitled to exemption. It also 
outlines treatment of transfers made 
before and after Oct. 7, 1949, for purpose 
of determining whether such transfers 
were intended to take effect at or after 
death. New Regulation also makes cer- 
tain changes in Section 81.19 to con- 
form with new law. It adds new para- 
graph, entitled “Certain Reciprocal 
Trusts,” to Section 81.21. T.D. 5834. 


Regulations 108, Gift Tax, have also 
been amended to conform with Technical 
Changes Act. New paragraphs have been 
added dealing with transfers of certain 
life estates and relinquishment of powers 
over reciprocal trusts. T.D. 58332. 


The exchange of 242% marketable 
Treasury bonds of 1967-72 for non-mar- 
ketable 234% Treasury bonds does not 
come within any of the exceptions enu- 
merated in Section 112 of the Internal 
Revenue Code and therefore such ex- 
change results in gain or loss for in- 
come tax purposes. The gain or loss will 
be the difference between the cost or 
other basis of the old bonds and the face 
amount of the new bonds. Letter Ruling 
to Commissioner of Public Debt. 
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GEORGE BERNARD SHAW left a 14-page 
will disposing of an estate valued at 
$1,028,254 but reduced by taxes of 
$505,598 and debts to a net of $338,840. 
However, royalties will continue to flow 
in. The famous Irish wit remarked in his 
will that “no suppressions be made for 
the purpose of whitewashing my own 
character or conduct” but requested that 
some censorship be exercised to spare 
the feelings of persons still alive. Per- 
mission was granted the descendants of 
actress Mrs. Patrick Campbell to pub- 
lish torrid love letters Shaw wrote her. 


Annuities approximately $5,500 were 
given to 11 former employees and distant 
relatives. The residue of the estate is to 
be applied to language investigation and 
when that undertaking is completed the 
ultimate remainder is to be divided equal- 
ly among the British Museum, the Na- 
tional Gallery of Ireland, and the Royal 
Academy of Dramatic Art in London. 

The official public trustee is executor 
of the will. 


SAMUEL CANDLER Doses, Sr., former 
president of the Coca-Cola Co., set up a 
testamentary trust of $200,000 to pay 
his daughter $500 per month out of in- 
come or principal if necessary. After her 
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WHERE THERE'S A WILL 


death, $200 each is to be paid monthly 
to two grandsons. The executors and 
trustees — Mr. Dobbs’ attorney and The 
First National Bank of Atlanta, of which 
the testator was a director — are author- 
ized, if in their discretion it is to the 
best interest of the grandsons, to dis- 
tribute up to one-half of the principal 
of the trust to either or each of them to 
enable them to enter or finance a bus- 
iness. In such event, the monthly pay- 
ment would be decreased proportionately. 
Any principal remaining on the death of 
both grandsons is to be held by the trus- 
tees for the benefit of Emory University, 
along with the remainder of a $50,000 
trust fund established to pay Mr. Dobbs’ 
sister $2,400 annually, the remainder of 
real estate and a $150,000 fund set up 
to pay $250 a month to his nurse, and 
the residue of the estate. 


The income of a trust of $100,000 is 
bequeathed to the LaGrange College for 
Women, and the balance of a $250.000 
pledge for the benefit of Reinhardt Col- 
lege is left to the First National Bank 
as trustee under an inter vivos agree- 
ment. The testamentary trustees are 
authorized, in any year in which the 
latter College has an operating deficit, 
to advance it a sum, not exceeding $10,000 
in any year, out of the income from the 
residuary trust, which is otherwise pay- 
able to Emory University. 


ALBERT S. HOWELL, who as co-founder 
of Bell & Howell Co., manufacturers of 
motion-picture and photographic equip- 
ment, contributed much to the develop- 
ment of the movies, left an estate esti- 
mated at $1,500,000. Following devises 
of specific real estate and bequest of 
personalty to his family, Mr. Howell 
placed the rest of his estate, including 
appointive property and insurance own- 
ed by him on the lives of others, in trust 
with his wife and The First National 
Bank of Chicago, whom he also named 
executor. The trust estate is to be divided 
into three portions (the number of chil- 
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Any remaining income is to be at the 
disposal of the child for whom the por- 
tion is set aside. Each child is entitled 
to withdraw one-third of his principal 
at age 35 or upon his mother’s death, 
whichever occurs later. The balance may 
be withdrawn one-half at age 40 and 
the rest at 45. 


The corporate trustee is authorized to 
distribute principal to any beneficiary if 
deemed necessary or desirable “by rea- 
son of accident, illness, poverty or other 
emergency or -need,” the bank’s deter- 
mination to be conclusive. The individual 
trustee is empowered to delegate any 
duties to the corporate trustee. In con- 
ferring broad administrative powers on 
his fiduciaries, Mr. Howell requested that 
all expenses and taxes be satisfied as far 
as practicable out of assets other than 
securities of Bell & Howell. 


COLONEL CHARLES A. BROOKS, late ex- 
ecutive of the Great Atlantic & Pacific 
Tea Company, continued by his will bene- 
factions in which he was interested dur- 
ing his lifetime. The residue of the estate 
is divided into two parts, one of which 
is to go for the benefit of Colonel Brooks’ 
wife. The remaining portion is held for 
the benefit of more than 20 local char- 
itable and religious institutions. The 
church of Colonel Brooks’ childhood in 
Donegal, Ireland, is also a_ beneficiary. 
Legacies are given to various nieces and 
nephews located in the United States 
and Australia. Employees of the Brooks’ 
family are also given legacies. 


Colonel Brooks during his lifetime pro- 
vided for Allegheny College and Wash- 
ington & Jefferson College through trust 
arrangements. Named as executors are 
A. W. Robertson and Peoples First Na- 
tional Bank & Trust Co. of Pittsburgh, 
of which Colonel Brooks was for many 
years a member of the Board. 
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AssETS — Administration — Trans- 
fer Set Aside; Trustees Barred 


New Jersey—Superior Court, Chancery Div. 


Kadison v. Horton, Koretzky v. Kislak, 78 A. 
(2d) 136. 


1. Israel Koretzky, deceased, owned 
30,600 shares of a total of 39,000 shares 
of outstanding stock of Bright Star Bat- 
tery Co., a very successful enterprise 
which he built from an extremely humble 
beginning. Buildings in which business 
was located were owned by another cor- 
poration, known as Bright Star Ware- 
house Co. Decedent owned all ten shares 
of outstanding stock of this corporation. 
He died of a heart attack in Florida in 
1946, leaving all his cash, 20,000 shares 
of Bright Star Battery stock, and six 
shares of Warehouse stock to his trustees 
for the benefit of his only son, Jacob. Re- 
maining shares of stock in both com- 
panies were left to his three daughters, 
in trust until they attained age 40. 

In May 1944, while visiting his son who 
had been injured in crash of an air force 
bomber, decedent decided that he wanted 
to leave business to his son, and his 
daughters the buildings occupied by the 
business. This plan was not carried out, 
however. About two weeks after de- 
cedent’s death, two of his sons-in-law, 
who were officers of the company, took 
stock certificate for ten shares of Ware- 
house stock registered in decedent’s name 
and issued new certificates for six shares 
to each of the four children. The four 
certificates were all dated July 24, 1943. 
After probate of will, executors, upon 
learning of circumstances surrounding 
transfer of stock, demanded return of 
stock. Children refused. 

HELD: Transfer could not stand. 
While it might be conceded that decedent 
intended to divide stock equally among 
his children, he died before he had given 
effect to that intention. He never sur- 
rendered dominion or control of Ware- 
house company. 

2. Testator had allegedly promised 
son-in-law, Barash, $25,000 as a gift. 
Upon decedent’s death, attorney, who had 
been confidential legal advisor of testator 
for many years, induced testator’s son 
to sign a consent to payment of $25,000 
from funds of corporation to Barash, 
without informing testator’s son that gift 
was probably unenforceable, and that if 
it were paid, burden of payment would 
fall on son. 


HELD: Son was entitled to repudiate 
consent to the $25,000 payment. 


3. Utter discord existed between those 
named in the will as trustees and testa- 
tor’s son, Jacob, principal beneficiary. 
‘It was implicit in will that son should 
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RECENT FIDUCIARY DECISIONS 


be given an opportunity to gain knowl- 
edge and experience in business which 
testator had built up. In spite of this, 
trustees discharged son from employ of 
corporation and barred him from enter- 
ing corporation’s property. 


HELD: Administration of trust, in ac- 
cordance with desires of testator, would 
be impossible of accomplishment by the 
present executors as trustees. Accord- 
ingly, their qualification was restrained 
and a substitute trustee was ordered to 
be appointed at appropriate time. 


CHARITABLE TRUSTS — Devise to 
Foundation Construed as Charit- 
able Trust Exempt from Inheri- 
tance Taxation 


Minnesota—Supreme Court 
In re Quinlan’s Estate, 45 N.W. (2d) 807. 


Decedent provided both specific and 
residuary devises and bequests to a foun- 
dation previously incorporated by her 
for “medical, surgical, social or char- 
itable” purposes. Her will also provided 
generally that the property (both prin- 
cipal and income) could be disposed of 
by the foundation for its corporate pur- 
poses or transferred to any other agency 
“of similar charitable nature” if the gen- 
eral objects of the gift could in its judg- 
ment be better effectuated by such trans- 
fer. 


The probate court decreed the deced- 
ent’s residence to the Foundation and 
held the devise exempt from state in- 
heritance taxes as being “to or for the 
use of any *** foundation, trust, or asso- 
ciation operated for *** charitable *** 
purposes exclusively.” The State appeal- 
ed to the District Court, where the devise 
was held taxable on the grounds that the 
corporate purposes of the foundation per- 


mitted non-charitable and private ex- 


penditures. 
HELD: Reversed and remanded. The 
1927 statute authorizing charitable 


trusts rendered obsolete previous de- 
cisions which attempted to justify char- 
itable trusts as outright devises. The 
court should now align itself with cases 
holding that outright devises to cha- 
itable corporations are in effect char- 
itable trusts. 


Even though the corporation involved 
here is not strictly charitable, the words 
governing the alternative use of the 
devise, (“or other agency *** of similar 
charitable nature’’), indicate that a char- 
itable purpose was contemplated by the 
testatrix. This imposed on the devisee 
the duty of using the gift only for char- 
itable purposes. The gift coupled with 
such duty fulfilled the requisite of a 
charitable trust. The fact that “medical, 
surgical and social’ services were per- 
mitted the foundation does not necessar- 
ily mean that purely charitable purposes 
are excluded, and a charitable intent 
having been demonstrated, the State At- 
torney General may enforce the exclusive- 
ly charitable uses of this trust fund. 


CLAIMS Executor Improperly 
Transferred Residue to Trustees 
Pending Determination of Legacy 


Maine—Supreme Court 
Cantillon v. Walker, 146 Maine 168. 


Appellant was bequeathed $5,000 “if 
she is in my employ at the time of my 
decease and also in the event that she 
shail have left my employe through no 
fault of her own.” The executors de- 
termined that the appellant was not en- 
titled to this legacy, the conditions at- 
tached thereto not having been complied 
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with, and filed their final account, show- 
ing a transfer of the residue of the es- 
tate to trustees. Appellant appealed from 
the allowance of this account on the 
ground that the Probate Court approved 
the transfer of the residue of the estate 
leaving no assets in the hands of the 
executors available to meet her claim if 
it should subsequently be allowed. 


HELD: The transfer of the residue to 
the trustees was improperly included in 
the account. The Probate Court was not 
settling an account between the execu- 
tors and the residuary legatees, but an 
account of the executors with the estate. 
Distribution of the balance of the estate 
was not before the Court. 
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CLarms — Supreme Court Has Juris- 
diction to Try Claim Although Ac- 
counting Proceeding is Pending in 
Surrogate’s Court 


New York—Supreme Court, N. Y. Co. 
Rubin v. Irving Trust Co., N.Y.L.J., Feb. 27. 


The executor served on the claimant a 
notice of rejection of the claim; and on 
the next day the executor filed a petition 
in the Surrogate’s Court, requesting set- 
tlement of its intermediate account and 
a determination of the validity of the 
claim. Three days later, the claimant 
instituted an action on the claim in the 
Supreme Court. The defendant executor 
moved to dismiss the complaint on the 
ground that the accounting proceeding 
pending in the Surrogate’s Court was 
between the same parties and concerned 
the same subject matter. S.C.A. Sec. 211 
provides: 

“Unless the claimant shall commence an ac- 
tion on his claim against the executor or ad- 
ministrator within three months after the re- 
jection, *** said claimant and all persons 
claiming under him, are forever barred from 
maintaining such action, and in such case said 


claim shall be tried and determined upon the 
judicial settlement.”’ 


HELD: Motion denied. The purpose of 
Sec. 211 is not only to prescribe a short 
statute of limitations, but also to give 
a person whose claim has been rejected 
the right to elect to bring an action in 
the Supreme Court or, by failing to 
bring such action, to consent to the ad- 
judication of the claim in the accounting 
proceeding in the Surrogate’s Court. 
Since the plaintiff began the Supreme 
Court action within the statutory period, 
the Supreme Court has exclusive juris- 
diction to determine the validity of the 
claim, even though the action was begun 
after the accounting petition was filed 
in the Surrogate’s Court. 


— 





CLaims — Invalid Will not Sufficient 
Memorandum to Sustain Action 
for Specific Performance of Con- 
tract to Make a Will 


Tennessee—Supreme Court 
Eslick v. Freidman, 235 S.W. (2d) 808. 


Decedent made substantial bequests to 
complainant who was his friend and ad- 
visor, but the will was contested and held 
invalid. Complainant now alleges that 
decedent orally agreed to devise certain 
property to him in exchange for services 
to decedent and complainant seeks specific 
performance of this contract against the 
heirs of decedent. In the alternative, 
complainant seeks to have a resulting 
trust in his favor declared against the 
heirs of the decedent, or to obtain dam- 
ages from the estate for breach of the 
agreement. The Chancellor dismissed the 
bill. 


HELD: Affirmed. There is no memo- 
randum of the oral agreement by de- 
cedent to devise the property to com- 
plainant. The will itself cannot be such 
a memorandum, since none of its pro- 
visions refers to such an agreement or 
purports to embody the terms of the 
agreement. The contract rests entirely in 
parol and cannot be the basis for specific 
performance or for damages under the 
Statute of Frauds. Parol evidence as to 
the reasons for executing the will is in- 
admissible in the absence of any am- 
biguity in the will. 


Partial performance of the parol agree- 
ment does not take the agreement out 
of the Statute of Frauds as Tennessee 
has long followed the opposite rule. 

Nor may complainant establish a con- 
structive or resulting trust upon the 
property. No oral declaration of a trust 
is shown, and there is no allegation of 
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fraud on the part of defendants. Com- 
plainant insists that he is entitled to 
have a trust declared upon the theory 
that he has been denied reasonable com- 
pensation for his services. This theory 
may not be sustained, however, since he 
has an adequate remedy at law through 
a claim against the estate in the probate 
court. 


CLAIMS — State Need not File In- 
come Tax Claim in Time 


Colorado—Supreme Court 
Ray v. State of Colorado, Dec. 18, 1950. 


The period for filing claims against 
the estate expired January 12, 1944. On 
August 16, 1944, the administratrix filed 
with the state income tax department re- 
turns of the decedent for 1941 and 1942, 
but refused to pay any tax. Decedent’s 
estate was insolvent. The state did file 
a claim for unpaid income taxes. 

HELD: The state does not have to file 
a claim for income taxes within the time 
prescribed by law for the filing of other 
claims. 

(See also Department of Revenue v. 
Liebhardt, decided March 19, 1951.) 


COMMUNITY PROPERTY — Restate- 
ment of Applicable Principles 


Arizona—Supreme Court 
In re Monaghan’s Estate, 227 P. (2d) 227. 


This opinion was written on a Motion 
for Rehearing. The court reviewed the 
Arizona cases concerning the probate 
of a community property estate and re- 
stated the applicable principles as fol- 
lows: 

1. Survivor of marital community 
takes one-half of community property in 
own right as owner and not as heir. 


2. Survivor’s one-half, as well as es- 
tate’s one-half, is subject to community 
debts. 


8. It is only necessary to probate 
survivor’s one-half of estate when there 
are community debts. 


4. Where there are community debts 
and the entire community estate is pro- 
bated the cost of probating the estate is 
borne by the whole community estate, the 
survivor’s one-half as well as the de- 
cedent’s one-half. 


5. Any costs not for the benefit of 
the whole community estate should be 
borne by the estate benefitted. 


DISTRIBUTION — Beneficiary’s Inde- 
pendent Income Considered in Ad- 
vancing Principal 

Colorado—Supreme Court 
Dunklee v. Kettering, Nov. 13, 1950. 


Decedent’s will provided that the in- 
come from the residuary testamentary 
trust should be paid to decedent’s 
brother, Dr. Dunklee, as long as he shall 
live, and authorized the trustee to use 
so much of the principal as would be 
necessary to provide him with the neces- 
sities of life. The trustee determined that 
it would require $175 a month to provide 
him with the necessities of life, exclud- 
ing from consideration all private in- 
come of the doctor. Testimony was of- 
fered to show that the doctor had a priv- 
ate income of about $7200. 

HELD: The decedent did not intend 
that the trustee should pay for the 
necessities of life of the decedent regard- 
less of his private income, but in de- 
termining the amount to be paid for the 
doctor out of the principal of the trust, 
the trustee must consider his private 
income. In other words, the invasion of 
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the principal was dependent upon the 
doctor’s need for it. 


DISTRIBUTION Aggregate Pay- 
ments Exceeding Size of Specific 
Trust Permitted 


Oregon—Supreme Court 


Heimbigner v. United States National Bank, 52 
Ore. Adv. Sheets No. 7, p. 263. 


Howe died Feb. 20, 1948. His will estab- 
lished a trust fund of $9,000 from which 
his trustee was directed to pay to testa- 
tor’s wife, Josephine, as long as she 
should live, $100 per month. The will 
contained certain specific bequests ag- 
gregating $3,700 including one in the 
amount of $1,000 to testator’s wife. The 
son of the deceased was made residuary 
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legatee. The entire estate was appraised 
at slightly over $18,000. 


The decedent made a codicil to his will 
which acknowledged an increase in the 
cost of living and specifically provided 
that the will should be modified in order 
“to pay the sum of $250 per month to 
said Josephine A. Howe as long as she 
shall live,” and directed that the estate 
be charged with the payment of $250 per 
month during the years she should sur- 
vive the testator. The codicil also pro- 
vided that in all other respects the will 
should remain unmodified. 


The administrator c.t.a. filed its final 
account and alleged therein that it be- 
lieved that the monthly sum of $250 
paid to the widow should not exceed in 
the aggregate the $9,000 provided in the 
trust. The widow objected to the final 
account, claiming that the $250 per month 
as provided in the codicil should be a 
charge against the entire estate. The trial 
court held in favor of the widow. 


HELD: Affirmed. 


Joint TENANCY — Account Held In- 
valid Testamentary Disposition 


Colorado—Supreme Court 
Urbancich v. Jersin, Dec. 16, 1950. 


Opinion reported in Dec. 1950 Trusts 
AND ESTATES 861, withdrawn and this 
opinion substituted. 


Plaintiffs, as executors, sued defend- 
ant to recover certain moneys deposited 
by decedent in a joint account with de- 
fendant on the representation of the de- 
fendant that upon the death of the de- 
cedent the defendant would be able to 
and would send the money to the nephews 
and nieces of the decedent who were then 
the legatees under the will of the de- 
cedent. The prior apinion held that the 
money belonged to the beneficiaries of 
the agreement between the defendant 
and the decedent and that the executor 
had no interest in it. 


HELD: The establishment of the joint 
account is an abortive attempt to make 
a testamentary disposition contrary to 
law, and the money belongs to the estate. 
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JURISDICTION — Payment of Inheri- 
tance Tax Pending Decision as to 
Domicile 


Pennsylvania—Supreme Court 
Frazier Estate, 336 Pa. 441. 


After decedent’s will was probated in 
Pennsylvania and letters testamentary 
granted to the executors named in it, a 
controversy arose as to whether de- 
cedent’s domicile at the time of her 
death was Pennsylvania or Connecticut. 
The executors filed their account in the 
Orphans’ Court in Pennsylvania in which 
they claimed credit for the payment of 
the Pennsylvania transfer inheritance 
tax computed as if Pennsylvania were 
her domicile. The next of kin requested 
postponement of the audit until the 
domiciliary question was litigated, but 
the lower court declined to do so and 
confirmed the account without prejudice 
to the next of kin’s rights to recover the 
tax if the Pennsylvania jurisdiction is 
not upheld. Next of kin appealed. 


HELD: Affirmed. If the executors had 
failed to pay the tax and the Pennsyl- 
vania domicile is upheld, a substantial 
penalty would have been incurred which 
might have exposed the executors to sur- 
charge. Moreover, the qualified confirma- 
tion of the account has not harmed the 
appellants. 


LIFE TENANT & REMAINDERMAN — 
Stipulation Against Apportionment 
of Accrued Income Not to be Im- 
plied 
New York—Surrogate’s Court, Westchester Co. 

Matter of Kelly, N.Y.L.J., March 1, 1951. 


The will directed that upon the termin- 
ation of a trust the corpus “with all its 
then accumulations of income, if any, 
undisposed of or unapplied under the 
foregoing power” should pass as part 
of the testator’s residuary estate. Was 
this provision an effective stipulation 
against apportionment of income accrued 
at the death of the life beneficiary, under 
Surrogate’s Court Act Sec. 204 which 
provides for an apportionment of ac- 
crued income to the estate of the de- 
ceased life beneficiary unless it is “ex- 
pressly stipulated that no apportionment 
be made’’? 


HELD: The provision in this will is 


not a stipulation against apportionment. 
Such stipulation should not be implied 
from words of doubtful construction. 


SPENDTHRIFT TRUSTS — Implied 
Spendthrift Intent — Income In- 
terests Non-Assignable 


Minnesota—Supreme Court 
In re Trust of Moulton, decided March 2, 1951. 


E. H. Moulton ereated an inter vivos 
trust in 1922 with substantially the fol- 
lowing provisions: 

a. Income in equal shares to his 
daughter and her children, Catherine and 
Henry, for their lives, or in the event 


of the death of any of them, his or her 
share of income to the survivors or sur- 
vivor; 

b. At the death of the last survivor, 
principal remainder to the issue of Cath- 
erine and Henry by right of representa- 
tion, or in default thereof to the heirs 
at law of the donor’s deceased wife. The 
trust instrument contained no express 
spendthrift clause. 


At the date of this proceeding the 
donor was deceased, but his daughter, his 
grandchildren, Catherine and Henry, and 
children of Catherine and Henry were 
all living. An Interlocutory Decree of 
Divorce had been entered by a California 
court divorcing Henry and his wife, 
Barbara. Henry had made an assign- 
ment incident to his divorce purporting 
to assign three-fourths of his one-third 
of the income of the trust to Barbara. 
Notice of this and another assignment 
was served on the trustee, who took the 
position that the assignments were in- 
valid on the grounds that the income in- 
terests in the trust were spendthrift in- 
terests under the decision of First Nat. 
Bank v. Olufson (1930) 181 Minn. 289, 
232 N.W. 337. The trust beneficiaries 
petitioned the district court for an order 
instructing the trustee that the assign- 
ments were valid and that it must make 
payments of income in accordance there- 
with. The district court denied the peti- 
tion, holding that the donor intended 
the income interests to be non-assignable 
and that they were non-assignable as a 


matter of law. The beneficiaries ap- 
pealed. 
HELD: Order affirmed. Spendthrift 


trusts are valid in Minnesota and, under 
the Olufson case, spendthrift intent may 
be inferred from the instrument read as 
a whole, even though no express form of 
words is used. The court in the Olufson 
case inferred a spendthrift trust from 
the fact that all the beneficiary was given 
was the right to receive income. The same 
is equally true of this trust. 

The provision that the income be paid 
to the survivors of the present income 
beneficiaries before distribution of prin- 
cipal or income to children of Henry and 
Catherine further indicates an intention 
to benefit primarily the present income 
beneficiaries. The provision for an ulti- 
mate remainder in the heirs of the 
donor’s deceased wife similarly indicates 
an intention to keep the remainder out 
of the hands of Henry’s or Catherine’s 
spouse. The court inferred a spendthrift 
intent to avoid the general rule that 
property is alienable unless expressly 
restrained by statute or trust instrument. 
While the Olufson case had held that 
income interests were not subject to 
claims of creditors, the same rule makes 
such ingerests inalienable. The donor’s 
implied intent is equally restrictive 
wheth@#&the assignments are viewed as 
such as alimony or support money 
clai 
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NOTE: The Moulton case is consistent 
with the Minnesota rule, noted by Gris- 
wold, Scott and other commentators on 
the law of trusts and spendthrift trusts, 
which has been stated to make “every 
trust to pay income a spendthrift trust.” 
A further evidence of the liberal atti- 
tude toward spendthrift trusts in Minne- 
sota has previously been illustrated in 
holdings that the incident of inalienabil- 
ity of an express spendthrift trust is in 
effect an infirmity in the interest given 
to the beneficiary, with the result that 
even claims of a divorced wife or children 
for alimony or support money are un- 
enforecable against beneficiary’s interest. 


This principle has now been applied 
equally in the case of implied spend- 
thrift trusts. The decision in the instant 
case indicates that every trust in which 
the beneficiary has the right to receive 
only the income may be considered an 
implied spendthrift trust. The ordinary 
trust to pay income to a beneficiary other 
than the donor should be considered pre- 
sumptively a spendthrift trust in Minne- 
sota, at least so far as the income inter- 
ests are concerned. 


SPOUSE’S RIGHTS — Division of Es- 
tate on Renunciation by Husband 


Missouri—Supreme Court 
Barksdale v. Morris, 235 S.W. (2d) 288. 


Testatrix provided that her estate, con- 
sisting principally of personal property, 
should be held in trust for the benefit of 
her sister during the sister’s life, and 
then be divided “One-half to my hus- 
band, Thomas O. Morris, if he is living 
at said time, otherwise in equal shares 
per capita to the children of my husband, 
Thomas O. Morris, Jr., and Catherine 
Morris Schuchat.” The other half was 
to go to testatrix’ three brothers. 


Testatrix was survived by her husband 
and the latter’s two children by a prev- 
ious marriage. The husband refused to 
act as executor and renounced his gift 
under the will, thereby taking outright 
one-half of testatrix’ personal property. 
Plaintiff, administrator c.t.a. of testa- 
trix’ estate, brought suit to construe the 
will. The circuit court held that the 
estate remaining after deduction of the 
husband’s statutory share should be held 
in trust during the lifetime of testatrix’ 
sister, and that upon the sister’s death 
one-half thereof should go to the hus- 
band’s children and one-half to the three 
brothers of testatrix. The brothers, and 
a niece of testatrix who would take their 
one-half should none of them survive 
testatrix’ sister, appealed. 


The St. Louis Court of Appeals re- 
versed and remanded with directions to 
alter the decree to provide that upon the 
death of testatrix’ sister, the one-half of 
the estate (remaining after the husband’s 
statutory share was deducted) held in 
trust should be distributed to testatrix’ 
brothers or to her niece. 


Aprit )951 


HELD: Affirmed. Ordinarily, a renun- 
ciation by a surviving spouse does not 
cut off interests in remainder upon the 
termination of a particular estate in such 
spouse, but this is true only because 
ordinarily it is not found to have been 
testator’s intention that the remainder 
should be so identified with the particular 
estate and dependent upon its coming 
into effect. Here testatrix intended to 
divide her estate equally between her 
husband and his family on the one hand 
and her own family on the other. No 
provision was made for the husband’s 
children except in the event of his death 
prior to the death of testatrix’ sister. 
This indicated that testatrix considered 
that her husband would make adequate 
provision for his own children if he sur- 
vived testatrix’ sister. Consequently, she 
did not bequeath to the husband’s chil- 
dren any separate, independent or dif- 
ferent estate from that which she had 
devised to her husband and thereby in- 
dicated that she contemplated the con- 
tingent interest of the husband’s chil- 
dren should be considered identical with 
the contingent interest of the husband. 


SPOUSE’Ss RIGHTS — Widow Not 
Barred from Attacking Will by 
Failure to Renounce 

Indiana—Appellate Court 
Haas v. Haas, 96 N.E. (2d) 116. 
Decedent’s widow, his sole heir, 


brought an action to set aside her hus- 
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band’s will on the grounds that he lacked 
mental capacity and that the will was 
executed through undue influence. Burns 
Stat. 6-2332 provides in substance that 
a widow must elect within six months of 
probate to retain the interest in her hus- 
band’s estate given her by the laws of 
descent, or she will take only what is 
provided for her in her husband’s will. 
The widow had not elected to renounce 
the will and take her intestate share, 
which the defendants claimed amounted 
to an election to accept the will and pre- 
vented her from assailing its validity. 


HELD: The purpose of the statute is 
to prevent married men from depriving 
their widows of a full one-third interest 
by testamentary disposition. It has no 
application in case of intestacy. There- 
fore the widow has a choice between tak- 
ing under the laws of descent or under 
a valid will. If the testator makes an 
invalid will, the failure of the widow to 
elect to take under the law cannot be 
considered a bar to an attack on the 
will by her, since the statute is predicated 
on the existence of a valid will. 


SUCCESSOR FIpucIARY — Original 
Trustee Which Renounced Is Not 
Entitled to Appointment 


Wisconsin—Supreme Court 


Estate of Chapman: Stites v. Chapman, 258 
Wis. 442. 


William Chapman died in 1933, leav- 
ing his estate in trust with a bank as 
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trustee. The bank renounced the appoint- 
ment and a son of the testator was ap- 
pointed as trustee. On the death of the 
son in 1950, the testator’s widow and 
other children petitioned the court for 
appointment of the bank as trustee, but 
an individual was appointed. The widow 
and the children appealed, contending 
that the bank’s nomination by testator 
as original trustee, even though not ac- 
cepted, compels its appointment as suc- 
cessor trustee. 


HELD: Affirmed. When the bank re- 
nounced its right to serve as trustee, it 
left the estate in the same position as if 
no one had been nominated in the will. 
When the need for the appointment of 
a successor arose the bank was eligible 
for appointment just as was any other 
qualified person. But its position was no 
different from that of any other qualified 
person and it could claim no right to 
retract its renunciation and present itself 
as the testator’s nominee. The lower 
court, in exercising its wide discretion in 
this matter, was not bound to follow the 
wishes of the beneficiaries. 


TERMINATION — Court Will Not 
Ascribe Intention to ‘Terminate 
Trust 


Wisconsin—Supreme Court 
Will of Suhling: Tews v. Mader, 258 Wis. 215. 


Margaret Suhling executed a will in 
1933 in which she divided her estate into 
three equal parts with each of her two 
brothers receiving one-third thereof and 
the remaining one-third to be left in 
trust for her granddaughter, Jeannette 
Luce. At the time the will was executed 
the granddaughter was 18 years of age. 
When the will was probated, some fifteen 
years later, the granddaughter petitioned 
for a construction of the will, contending 
that testatrix would not have intended 
petitioner’s share to be retained in trust 
had she known that the corpus of the 
trust would be as small as it turned out 
to be and had she considered the age of 
the granddaughter at the time she be- 
came a beneficiary under the trust. 


HELD: The provisions of the will set- 
ting up the trust are too plain to be con- 
strued otherwise than as providing a 
trust for the granddaughter. It may be 
that the testatrix would not have in- 
tended that a trust be set up under the 
circumstances of a small corpus and the 
present attained age of the granddaugh- 
ter. There are practical considerations 
which may or may not have been weighed 
at the time of drawing the will, but if 
they were considered or if occasion there- 
after existed for giving such situation 
or circumstances further consideration, 
they were not sufficient to cause a change 
in the trust provision during the some 
fifteen years between the time when the 
will was drawn and the death of the 
testatrix. 











WiLLs *%— Construction — Distribu- 
tion of Income and Principal on 
Death without Descendants 


Missouri—Supreme Court, Div. 1 


St. Louis Union Trust Co. v. Hamilton, 235 
S.W. (2d) 241. 


Settlor executed a trust indenture 
wherein he provided that the income 
should be accumulated until his death. 
Thereafter one-fourth of the income 
should be accumulated until the date 
specified for termination of the trust; 
one-fourth of the non-accumulated in- 
come should be paid to the widow (nam- 
ing her) of a deceased nephew or to the 
nephew’s descendants per stirpes in the 
event of the widow’s death or remar- 
riage; three-fourths of the nonaccum- 
ulated income should be paid in equal 
shares to donor’s nephew and two nieces 
(naming them) or to their descendants 
per stirpes. There were cross remainders 
among all beneficiaries of the non-accum- 
ulated income in the event of death with- 
out descendants. 

It was further provided that upon 
termination of the trust “the entire 
corpus of the estate and undistributed 
income” should be paid over and dis- 
tributed to 12 named persons (compris- 
ing the nephew and two nieces of donor, 
the widow of the deceased nephew, and 
8 grand-nieces and grand-nephews) “and 
unto the descendants of such of them as 
may have died prior to such time, in 
equal shares per stirpes, free from 
trusts.” 


When the trust terminated, four of the 
12 named beneficiaries had died. Two of 
them, a great-niece and a great-nephew, 
had died without surviving descendants. 
Prior to the death of the great-nephew 
(whose father, donor’s nephew, had pre- 
deceased him), certain income to which 
he was entitled was not transmitted to 
him because he was a national of an 
enemy country; also, his share of income 
accruing after his death and prior to 
termination of the trust had not been 
distributed. The trustee brought suit to 
determine the proper distribution of the 
shares of the deceased beneficiaries in 
the corpus and of the impounded income 
of the enemy national. The Attorney- 


‘ General of the United States, who had 


succeeded to the interests of certain ben- 
eficiaries, appealed from the trial court’s 
decree. 


HELD: Reversed and remanded with 
directions. Distribution of the corpus 
shares of the two beneficiaries who died 
leaving descendants should be to their 
descendants per stirpes. Therefore the 
corpus should be divided into ten parts 
rather than eight. The descendants thus 
taking per stirpes received a larger share 
than other named beneficiaries because 
each took a share in his own right as a 
named beneficiary, but this was not con- 
sidered contrary to settlor’s intention. 


The income accruing to the enemy 
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national, prior to his death without de- 
scendants, should have been ordered dis- 
tributed to the Attorney General as his 
successor in interest, rather than dis- 
tributed equally among the eight surviv- 
ing named beneficiaries. The enemy na- 
tional’s share of income vested as it be- 
came payable to him, though not paid. 
It did not constitute “undistributed in- 
come” within the meaning of the final 
distribution clause. 


With respect to the income accruing 
to the enemy national after his death 
without descendants but prior to term- 
ination of the trust, the first of the 
following clauses was controlling: 


“***after the death of any of the said bene- 
ficiaries during the existence of this trust, their 
respective shares in the income .. . shall be 
. . . distributed in equal shares per stirpes un- 
to their respective descendants until the term- 
ination of this trust ***.”’ 

“***or if any of the said beneficiaries of this 


trust shall die prior to its termination without 
descendants him or her surviving, then the 
share of such deceased beneficiary ... in the 
income . . . shall be . . . distributed unto the 


other beneficiaries herein named in paragraph 
(b) hereof, and unto the descendants of any 
such beneficiaries who may have died prior to 
such time, in equal shares per stirpes, until the 
termination of this trust,***.”’ 


Thus, when the enemy national’s father 
(settlor’s nephew) died, this income share 
vested in the enemy national and his 
sister, and when the enemy national died, 
the entire stirp passed to the sister. Con- 
sequently this income should be distrib- 
uted to the Attorney General as succes- 
sor to the interest of the enemy national’s 
sister, rather than in accordance with the 
cross remainder provision. 


WILLs — Construction — Evidence 
Admissible to Identify Beneficiary 


Nebraska—Supreme Court 
Borah v. Lincoln Hospital Association, 46 N.W. 


(2d) 186. 

Codicil gave legacy of $15,000 in trust 
for two nieces for life (Gertrude Byerly 
and Julia Byerly), and upon their death 
“the legacy bequeathed to them in said 
will shall descend to and vest in the child 
of Gertrude Byerly.” Codicil was made 
shortly after testator had visited the 
nieces, when Gertrude was a widow, her 
husband and only child having died eight 
years before. Julia had a son, then four 
years old, claimant in this action. 


HELD: For claimant. Extrinsic evi- 
dence is admisisble where, as here, there 
is a latent ambiguity. If there is an er- 
roneous description of a beneficiary, suf- 
ficient language must remain in the will 
which, together with extrinsic evidence, 
will identify the intended heir with real 
certainty; otherwise, the legacy is void. 


The testator must have intended the 
legacy to go to someone in being, rather 
than someone not in being. “When a de- 
scription is found in a will which does 
not accurately apply to anybody and the 
alternatives are either tha: it means 
nothing and the bequest fails, or that an 
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effort may be made to ascertain the 
identity of the person intended, extrinsic 
evidence should be admitted to aid in 
ascertaining such identity.” 


WILLs — Construction — Fee Simple 
Created Despite Devise of Prop- 
erty Remaining on Death 


Missouri—Supreme Court, Div. 1 
Vaughan v. Compton, 235 S.W. (2d) 328. 


Item 8 of testatrix’ will gave her 
estate to her “absolutely and in fee sim- 
ple, with the right to sell, use and other- 
wise dispose of said property.” Item 9 
provided that at his death “all of the 
property that I may own at my death 
that may not have been disposed of by 
my beloved husband during his lifetime,” 
was to go to named relatives of testa- 
trix. 


The husband, who sold only a portion 
of the real estate he received under Item 
8, died intestate, survived only by his 
sister who brought suit to determine 
title to the real estate which had not 
been sold, contending that intestate took 
the absolute fee simple under Item 8. 
Defendants were those named in Item 
9, who contended that intestate took only 
a life estate with remainder over to 
them. From a decree for defendants be- 
low, plaintiff appealed. 


HELD: Reversed with directions to 
enter a decree quieting title in plaintiff. 
By Item 8, testatrix’ husband took a fee 
simple absolute. Either the words “ab- 
solutely and in fee simple” or the words 
“with the right to sell, use or otherwise 
dispose of said property” were sufficient 
to pass a fee simple absolute. While such 
a devise may be converted to a life estate 
by other words or clauses, words used to 
denote such limitation over must be not 
only free from ambiguity but must ex- 
clude any other construction. No such 
limitation was contained in Item 9. On 
the contrary, in Item 9 the absolute fee 
simple estate passed to the husband in 
Item 8 was expressly recognized. 


WILLs — Construction — Gift Over 
to Two Cousins or the Survivor if 
Life Tenant of Trust Died Without 
Issue Held Contingent 


Massachusetts—Supreme Judicial Court 


Doggett v. New England Trust Co., 1951 A.S. 
363; March 7, 1951. 


The will created a trust for the benefit 
of the testator’s wife, Ella, for life, and 
after her death for their children, with 
ultimate distribution to the children and 
their issue; but if at the death of the 
wife she left no surviving issue or if 
at the termination of the trust there were 
no issue living, then the will directed 
“that the principal of the trust fund.... 
shall be paid over in equal shares to my 
cousins, Alice A. Hobbs and Edith M. 
Hobbs, and the whole to the survivor of 
them, if either of them shall have then 
deceased leaving no issue; and if either 
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or both of them shall have deceased leav- 
ing issue surviving her, then to pay over 
the share of each to such issue in equal 
shares,” etc. The testator died in 1911, 
and his wife Ella died in 1949, without 
ever having had any issue. Alice died in 
1938 and Edith in 1947, neither having 
had any issue. 


HELD: The testator’s primary inter- 
est was in his wife and possible children. 
The gift to the cousins was an alternative 
disposition, with no words of present 
gift and was contingent on one or both 
being alive when the wife died or the 
trust terminated. Hence as the will con- 
tained no provision for the situation 
which happened, the trust fund went as 
intestate property. 


As intestate property the widow’s es- 
tate was entitled to her share, i.e., $5,000 
and half the balance. The other half went 
to the heirs at law, six cousins, including 
the estates of the two cousins, Alice and 
Edith. 





WILLs — Probate — Finding of Un- 
due Influence as to Last Will Not 
Res Adjudicata as to Earlier Will 


Wisconsin—Supreme Court 
Estate of Yahn: Yahn v. Barant, 258 Wis. 280. 


Yahn died November 15, 1947. Between 
April, 1946, and October 30, 1947, he 
executed six wills, each of which left a 
proportionately greater part of his estate 
to Alice Barant, respondent herein, and 
the last will left her the bulk of the 
estate. That will was denied probate on 
the grounds of undue influence exercised 
by Alice Barant. At this hearing copies 
of all the wills were admitted in evi- 
dence. 

In July, 1949, the County Court, upon 
a finding of intestacy, appointed an ad- 
ministratrix of deceased’s estate. In Sep- 
tember, 1949, Barant petitioned for pro- 
bate of a will executed by deceased on 
October 8, 1947. The heirs at law moved 
for a summary judgment denying pro- 
bate contending that the judgment of the 
court finding undue influence with re- 
spect to the will executed October 30, 
1947, bars admission of the will executed 
on October 8, 1947, by virtue of res 
adjudicata. The lower court denied the 
motion for summary judgment. 


HELD: The doctrine of res adjudicata 
is not applicable to the will of October 
8, 1947. At the hearing in connection 
with the will of October 30, 1947, al- 
though the previous wills were received 
in evidence, the only question before the 
court was the question of undue in- 
fluence with respect to the will of October 
30, 1947. Thus, while it is likely that 
the influence Barant exercised upon de- 
ceased with respect to the will of October 
30, existed on October 8, this question 
has not been decided. 

Although the will of October 30, 1947, 
contained a revocatory clause extending 
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to all previous wills, the finding of undue 
influence with respect to that will ex- 
tends to all of its provisions and renders 
the revocatory clause invalid. 


The finding of intestacy with respect 
to decedent’s estate is not a bar to the 
petition for probate of the will of October 
8 on grounds of res adjudicata. The rule 
is that the grant of letters of administra- 
tion does not bar the probate of a will 
subsequently presented, in the absence of 
estoppel. Estoppel is not created in a 
situation such as this, in the absence of 
injury to other persons. 


WILLS — Probate — Draftsman Per- 
mitted to Testify 


Nebraska—Supreme Court 
In re Benson’s Estate, 46 N.W. (2d) 176. 


The case involved a will contest on 
the grounds of mental incapacity and 
undue influence. The will was prepared 
by a member of a law partnership, which 
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offered the will for probate. The attorney 
who drafted the will was permitted to 
testify as to execution of the will and 
mental competency of the testatrix. The 
contestants contended that under Canon 
19 of the Canons of Ethics of the Amer- 
ican Bar Association and Opinion No. 3 
of the American Bar Association, the 
lawyer should not have been permitted 
to testify. 
HELD: 
court said: 


Testimony sustained. The 


“***We are unable to agree with the reason- 
ing which attaches any impropriety to the par- 
ticipation of a lawyer as a witness and his 
partner as trial counsel in a matter where the 
partners have represented the client from the 
outset and where they are not engaged upon 
opposing or conflicting sides of the controversy. 
A distinction may often properly be drawn in 
cases where a partner’s testimony relates to 
matters occurring in the course of his profes- 
sional duties, and also in cases where the law- 
yer has long and intimate familiarity with the 
details of the matter in litigation, so that his 
withdrawal will necessarily deprive his client 
of knowledge and experience of peculiar and 
irreplaceable value.”’ 
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